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AERONAUTIC RISK EXCLUSION IN LIFE 
INSURANCE CONTRACTS* 


Frep M. Gtassf 


I. INTRODUCTION. 


Since its advent into the field of private and commercial travel, 
aviation has presented an ever changing problem to those interested 
in life insurance.1. Though the revolutionary developments in both 
the art and mechanics of flying have been reflected in corresponding 





* This is the first installment of a thesis submitted to the faculty of North- 
western University School of Law in partial fulfillment of the requirements 
for the degree of Master of Laws. 

The author’s preface reads, in part, as follows: “Hand in hand with the 
phenomenal development of aviation during the last decade and its general 
acceptance by the public as a commercial mode of transportation, has been a 
marked numerical increase in the fatalities resulting from aeronautical flight. 
The fact that the lives of a large percentage of those meeting death in plane 
casualty were insured for varying amounts by policies which in themselves 
contained provisions excluding aeronautic risk from coverage, has, of necessity 
made the problem of the judicial interpretation of these aeronautical risk 
exclusions one of major importance to both the insured and the insurer. 

The diametrically opposed decisions, which mark the result to date of 
litigation interpreting these exclusions, have resulted in the necessary classifica- 
tion of any prediction as to the validity or non-validity of any particular ex- 
ception as nothing more than conjecture. Faced, under these conditions, not 
only with the problem of ascertaining liability under policies now in effect, but 
also of phrasing aeronautical clauses in policies currently issued in such a 
manner as to conclusively and precisely state the exact risk covered and the 
risk excepted, the topic is one of ever-increasing interest to insurers. It was on 
the recommendation of this topic by several outstanding men in the legal phase 
of life insurance as one of great importance and timeliness, and in need of 
thorough research and presentment, that this study was begun. 

The chief sources of information have been the reported cases, and policy 
contracts written by American and Canadian Life Insurance Companies from 
1913 to 1986. The author wishes. however, to acknowledge his indebtedness 
to the legal departments of a number of insurance companies, particularly the 
Connecticut General Life Insurance Company, The Travelers Insurance Com- 
pany, Aero Insurance Underwriters, and the Equitable Life Assurance Society 
of the United States. Helpful suggestions have also been made by Prof. Harold 
C. Havighurst and Prof. Fred D. Fagg. Jr. of the Northwestern University 
School of Law. Mr. Ralph H. Kastner, Mr. Maurice E. Benson. and Miss Mil- 
dred Hammond of the American Life Convention, Mr. Henry Minor Faser, Jr., 
of the Penn Mutual Life Insurance Company, and Mr. J. E. Hoskins of the 
Travelers Insurance Company. 

+ Graduate student, Northwestern University School of Law, 1935-36. 

1. See Leonard Axe, Aviation Insurance (1931) p. 7: “The development 
and progress of aviation insurance is a story of the struggle of insurance 
underwriters to cope with a new insurance problem.” 
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liberalization of risk coverage by underwriters,? these same develop- 
ments have led to a great increase in aviation’s acceptance by the 
general public’—a policy holding public—and made the problem one 
of immediate concern to the insurer.* 

The ineffectiveness of the policy provisions generally used to 
protect insurers from liability for death resulting from aerial flight 
was early demonstrated in a decision,’ during 1910, wherein the 
court refused to recognize the broad “hazardous occupation” clause® 
as a defense to liability in the fatal injury of an insured railroad 
employee, sustained by him as the result of a single balloon ascen- 
sion. Not only did the more or less standard provisions fail to 
protect the insurer against aeronautical risks in a satisfactory man- 
ner, but the widely used contract provisions for double indemnity in 
cases of insured’s accidental death while riding in a common car- 
rier,’ obviously needed only a judicial determination of an airplane 
as being included in such a category to expose the insurer to even 
this additional liability. Inconsistent decisions as to such queston in 
relation to private planes carrying passengers for hire,® and nu- 





2. See infra, Part V. (To be published in the October issue). 

3. Indicative of the marked growth in the use of aviation as a means of 
transportation, are the following figures as to commercial air lines operating 
in the United States during the last seven years, compiled from statistics pub- 
nl by the United States Department of Commerce, in the Air Commerce 

ulletin: 
Passenger Miles 
Passengers Carried Miles Flown Flown 

374,935 83,359,705 
468,981 106,442,375 
474,279 

493,141 

561,370 

746,946 55,380 

The statistics of this same department show that from July to December, 
1935, the accident rate was 1,054,882 miles per accident. 

4. “The subject (life insurance aviation risks) is one which has been 
widely discussed this year and will become of still greater importance as air 
travel becomes a more accepted means of business occupation.” The Eastern 
Underwriter, Fri., Dec. 6, 1935, p. 1. 

5. Pacific Mutua? Life Ins. Co. of Cal. v. Van Fleet, 47 Col. 401, 107 P. 
1087, 14 A. IT. R. 986 (1910). 

6. Typical of such provisions is the one involved in the Pacific Mutual Life 
Ins. Co. v. Van Fleet case (ibid): ‘while following any occupation or in any 
exposure or performing acts parallel in hazard to the characteristic acts of any 
occ upation classed by the company as more hazardous than is specified in the 

application for this policy, the principal sum and weekly indemnity shall be for 
suc h amount as the premiums paid will purchase at the rates fixed for such 
more hazardous occupation.” 

7. Typical of such provisions are: 

“If such injuries are sustained (1) while a passenger is in or on a public 
conveyance provided by a common carrier for passenger service (including the 
platform, steps or running board of railway or street cars) . . the company 
will pay double the amount otherwise payable.” (Clause involved in Bew V. 
Travelers Insurance Co., 95 N. J. L. 533, 112 A. 859, 14 A. a, R. 983 (1921) ; 
and Brown v. Pacific Mutual Life Ins. Co., 8 F. (2d) 996 (C. A. 5th 1925)). 

. « While actually riding as a passenger or otherwise ie a place regu- 
larly provided for the transportation of passengers within a surface or elevated 
railroad or subway car, steamboat or other public conveyance, provided by a 
common carrier for passenger service only.” (Clause involved in the case of 
Cussanme v. Great American Casualty Co., 183 Minn. 112, 235 N. W. 617 

8. The contention was argued in the case of Bew v. Travelers Ins. Co. 
(ibid) though the court disposed of the case on another point and purposely 
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merous determinations of commercial air lines as being of such a 
status,® serve to indicate conclusively the unsatisfactory use of such 
terms in the absence of further contract provisions. 

The procedure of requiring a warranty’® answer to direct 
queries contained in the written application form, as to whether 
or not the prospective insured was taking or intended to take part 
in aeronautics, was, of course, available to insurers. However, the 
results of a movement on foot for many years directed toward the 
prevention of forfeitures for breach of immaterial warranties" that 
“crouched unseen in a jungle of printed matter,”!? began to slowly 
appear in the form of statutes greatly reducing the effectiveness of 
the warranty as a matter of law,'* and thus obviously rendering of 





passed over the argument without opinion. Planes carrying passengers for 
hire were construed as not being common carriers in the cases of Brown v. Pac. 
Mut. Life Ins. Co. (ibid) and North American Accident Ins. Co. v. Pitts, 213 
Ala. 102, 104 So. 21, 40 A. L. R. 1171 (1921), while the opposite view was 
reached in Smith v. O’Donnell, 5 P. (2d) 691 (Cal. 1932). In both the Pitts 
and Brown cases the pilots owning the planes flew at such times as they de- 
sired, discriminated as to passengers, and did not pretend to keep regular 
schedules. The court in the Smith decision distinguished between that case 
and the former decision on the ground that in the Smith case the pilot main- 
tained a regular place of business for the express purpose of carrying those 
who desired to fly, while such was not the case in the Brown and Pitts decisions. 
See also Hutchinson, Law of Carriers (3rd Ed. 1906) Sec. 64: “It is wholly 
or in what kind of vessel or vehicle or for what distance the carrying 
is done.” 

9. See Hotchkiss, A Treatise on Aviation Law (1928) p. 62, Sec. 52. 
Curtiss-Wright Fiying Service, Inc. v. Glose, 66 F. (2d) 710 (C. C. A. 3rd, 
1933), cert. denied, 290 U. S. 696 (1933); McCusker v. Curtiss-Wright Flying 
Service, Inc., 269 Ill. App. 502 (1933); Ziser, Admnr. v. Colonial Airways, Inc., 
162 A. 266 (N. J. 1932); Conklin, Admnez. v. Canadian-Colonial Airways, 266 
N. Y. 244, 88 S. W. (2d) 976 (1935). 

10. See Vance, Handbook of the Law of Insurance (2d ed., 1930) p. 384: 
“A warranty is a statement or promise set forth in the policy, or by reference 
incorporated therein, the untruth or non-fulfillment of which in any respect, 
and without reference to whether the insurer was in fact prejudiced by such 
untruth or non-fulfillment, renders the policy voidable by the insurer, wholly 
irrespective of the materiality of such statement or promise.” See also Aetna 
Life Ins. Co. v. France, 91 U. S. 510, 23 L. Ed. 401 (1875); Jeffries v. Life Ins. 
yi U. S. 47, 22 L. Ed. 833 (1874); Davey v. Aetna Life Ins. Co., 20 F. 482 

D. CG. N. J. 1884); Kelly v. Life Ins. Clearing Co., 113 Ala. 453, 21 So. 361 
(1896): ‘When once it is ascertained that the statement is a warranty, and 
that it is false and the policy expressly provides for a forfeiture in that event, 
the contract must be so enforced, although it concerns a matter of slight 
importance and may not in any manner seriously affect the risk”; Germier v. 
Springfield Fire & Marine Ins. Co., 109 La. 341, 33 So. 361 (1903); Cobb v. 
Covenant Mut. Ben. Assn., 153 Mass. 176, 26 N. E. 230, 10 L. R. A. 666, 25 Am. 
St. Rep. (1891) ; Hoose v. Prescott Ins. Co. of Boston, 84 Mich. 309, 47 N. W. 
587, 11 L. R. A. 840 (1890): Ripley v. Aetna Life Ins. Co., 30 N. Y. 126, 86 
Am. Dec. 362 (1864); Mod. Order of Praetorians v. Davidson, 203 S. W. 379 
(Tex. Civ. App. 1918): Flippen v. State Life Ins. Co., 30 Tex. Civ. App. 362, 
70 S. W. 787 (1902) ; Hartford Life € Annuity Co., 39 S. W. 325 (Tex. Civ. App. 
1897) ; Metronolitan Life Ins. Co. v. Rutherford, 98 Va. 195, 35 S. E. 361 (1900) ; 
Hoeland v. Western Union Life Ins. Co., 58 Wash. 100, 107 P. 866 (1910). 

11. Vance, Insurance, op. cit. note 10, at 31. 

12. See “Statutes Affecting Representations in Insurance Contracts (1932) 
32 Col. Law Rev. 522; Vance, op. cit. note 10, at 359-406; Eastern Dist. Piece 
Dye Works v. Travelers Ins. Co., 234 N. Y. 441, 188 N. E. 401 (1923); Van 
Schoick v. Niagara Fire Ins. Co., 68 N. Y. 434, 438 (1877). In the absence of 
statute, the falsity of insured’s statement, if rendered a warranty by adequate 
contractual provisions, avoided the policy irrespective of its materiality. If a 
representation merely, it was generally necessary and sufficient that the false 
oe influence the insurer either in accepting the risk or in fixing the 
premium. 

13. Ala. Code Ann. (1928) §8364; Ariz. Rev. Code (1928) §1847(3) (life) ; 
Gen. Laws Cal. (1932) ec. 145, §10113; Col. Ann. Stat. (Mills 1930) §3606j(c) 
(group life only); Laws Del. (1921) §606; Dist. of Col. Pub. Act 436, c. 5, 
§3(3); Code Ga. (1933) §56911; Idaho Code Ann. (1932) §40-1303(3); Ind. 
Ann. Stat. (Burns 1938) §39-801(5) (life only); Code Iowa (1935) c. 399-E1, 
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little general importance any answers to such aeronautical inquiries 
contained in policy applications. 

Though statements made in answer to application queries were 
still classified as representations under statutory provisions, the 
practical efficacy of reliance thereon was even further removed by 
judicial recognition of such representations as being without legal 
effect if not material,’* which thus of necessity cast upon the insurer 
the very unsatisfactory burden of proving such representation to 
have been fraudulent or material’® in event reliance was made 
thereon in subsequent litigation arising out of the death of an in- 
sured from aeronautical casualty. As recently pointed out by legal 
writers, in view of the later statutes making the policy incontestable 
after a certain time,’® such a statement on the part of the prospective 
insured denying any intent to engage in aviation, even if a war- 
ranty, could not be operative after the period fixed by the provisions 
of the particular incontestability clause therein involved.’” 





§8684-e5(2); Kan. Rev. Stat. Ann. (1933) §40-420(2); Ky. Page is $639 ; 
La. Gen. Stat. (Dart. 1933) §4113; Ann. Code Md. (1924) A 8a, §87; Ann. 
Laws Mass, (1932) c. 175, §186; Mich. Comp. Laws (Cahill 1929) 812427 ‘(life), 
$12434 (group life) ; Minn. Stat. (Mason 19 7) §3402(4); Rev. Stat. Mo. (1929) 

2; Neb. Comp. Stat. (1929) §44-602(4); N. Jd. Comp. Stat. (1910) §2869- 

(life), Cum. Supp. (1930) §99-95a(2) (group life); N. M. Ann. Fe 
(1929) §71-161(4); N. Y. Ins. Laws, §58 (life), §101b(2) (group life) ; Cc. 
Code (1935) §6466b (group life); N. D. Comp. Laws Ann. (1913) 86625; —_ 
Code Ann. (1930) §§46-131, 46-506 (life) ; Pa. Stat. Ann. (Purdon, 1930) c. 40, 
§532 (group life); Tenn. Ann. Stat. (Williams, 1934) §6126 (life); Tex. Rev. 
Civ. Stat. Ann. (Vernon, 1925) Art. 4732; Utah Rev. Stat. (1933) §438-3-24(4) ; 
Va. Fag Ann. (1930) §4420; Wash. Rev. Stat. Ann, (Remington, 1932) §7242-2. 

4. See Boyer v. United States Fidelity and Guaranty Co., 206 Cal. 273, 
279, O74 P. 57, 60 (1929); National Life € Acc. Ins. Co. v. Fisher, 211 Ky. 12 
15, 276 S. W. 981, 982 (1925): “If a representation is untrue and material, it 
taints the contract whether fraudulent or not and if untrue and ag eng it 
taints the contract whether material or not’: cf. Penn. — Life I Co. V. 
sp eon Savings Bank & Trust Co., 72 F. 413 (C. C. A. 6th, 1896); Fitzgerald 

. Metropolitan Life Ins. Co., 90 Vt. 391, $8 Atl. 498 (1916). 

15. See Southern Surety Co. v. Farrell, 79 Col. 4 55, 244 P. 475, 476 

(1926) ; Security Life Ins. Co. v. ti ge conga = i F. (2d) 176 (Cc. CG. A H 
Grand Lodge v. Mass. Bonding and Ins. 324 Mo. 938, 949, 
783, 787 (1930); Montana Auto Finance yy v. Federal Security Co., 278 P. 
116, 121 (Mont. 1929); Waynarowski v. Metropolitan Life Ins. Co., 3 N. J. 
Misc. 1066, 1068, 130 Atl. 544, 545 (1925); Rahov v. Bankers Life Ins. Co., 
164 App. Div. 645, 150 N. Y. Supp. 55 (3rd Dert. 1915), aff'd on opinion of 
Smith, J., 176 App. Div. 918, 162 N. Y. Supp. 539 (1916), aff’d without opinion, 
225 N. Y. 721, 122 N. E. 888 (1917); Brown v. Inter-State Business Men’s 
Assn., 57 N. D. 941, 948, 224 N. W. 894, 896 (1929) ; Continental Casualty Co. 
v. Owen, 38 Okla. 107, 116, 131 Pac. 1084, 1088 (1913); Mutual Life Ins. Co. 
v. Chandler, 120 Ore. 694, 252 P. 559 (192 7); Kuhne et. al. v. N. Y. Life Ins. 
Co., 297 Penn. 418, 423, 147 A. 76, 77 (1929) (criticized in Vance, op. cit. note 
10, at 363); Waco Mutual Life Ins. Association v. Aiford, 289 ‘Ss. W. 93, 95 
(Tex. Civ. App. 1926); See also Vance, op. cit. note 10, at 366. Several courts 
apparently have assumed that at common law a representation was ineffective 
unless material and made with intent to deceive. See Security Life Ins. Co. v. 
Brimmer, ibid, at 179; Enid v. National Casualty Co., 122 Ore. 547, 555, 259 P. 
902, 907 (1927). 

1 See note 174. 

17. See Patterson, Essentials of Insurance Law (lst. Ed. 1935) p. 364: 
“If the insured was asked in his application: ‘Do you intend to engage in 
aviation?” and answered ‘No,’ it seems clear that the insurer could not avoid 
liability merely by proving that after the policy was issued the insured did 
engage in aviation. This conclusion follows from the language of the statutes 
‘and not warranties.’ Hence such a statement is only a representation of ex- 
pectation or belief, which, is without legal effect if honestly made. It may be 
added that, in view of the statutes making the policy incontestable after a 
certain time, such a statement, even if a warranty, could not be operative 
after the period fixed.” 
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Specific Aeronautical Exception Provisions: 


Though the date of the advent of aviation into the United 
States as a generally recognized mode of travel could hardly be 
set as far back as 1913, it was nevertheless in that year that the 
ineffectiveness of these general policy provisions to cope with such 
obvious risks materialized in the adoption by insurers of specific 
aviation clauses in the effort to define the exact coverage granted 
in regard to aeronautic risks. 

Nature and Status of Exceptions (1913-1918)—-Varying only 
in apparent trivial detail, these early exclusion clauses were to the 
effect that participation in aviation or engaging in aviation was to 
be excepted from the coverage elsewhere provided for in the par- 
ticular contract. Occasionally the words aviation and aeronautics 
were interchanged in expressing the activity though participating 
and engaging were almost exclusively used as the expression of the 
action intended to be excluded. Little, if any, effect was felt by 
insurers from this new enterprise for some years, however, due to 
the comparatively limited number of individuals taking part in 
aviation. 

Increased Importance Subsequent to 1918—From the begin- 
ning of the World War, however, the potential possibilities of avia- 
tion were evident, and spurred by wartime demands, the development 
of the science of flying and construction of the planes themselves 
brought aviation from its rank of experimentation to one of gen- 
eral public practicability. The close of the war resulting in the 
sale of thousands of army planes, chiefly to discharged veteran 
pilots, saw a phenomenal spread of aviation over the entire nation’™® 
and its relationship with insurance became one of immediate and 
practical importance. Without statistics of any kind on which to 
base actuarial figures,’® insurers obviously could not accept such 
risks; while on the other hand to deny the public coverage alto- 
gether because of such activity would be self-denial of a great 
business market. The business policy of the continued acceptance 
of such risks under contracts containing these exclusions there- 
upon adopted, only serves to emphasize the importance of the con- 
struction of such clauses. 


II. ENGAGE AND ParTICIPATE EXCEPTIONS. 
Airplane Passengers: 


In General—In considering these aeronautical exceptions 





18. See i. H. Axe, Aviation Insurance (1931) p 
19. See J. E. Hoskins, Aviation and Life Femuranee * National Aeronautic 
Magazine, April, 1986, p. 18. 
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employing engage or participate as expressive of the action, used 
in conjunction with various activity expressions, it is of interest to 
note that with but very few exceptions,” decisions to date deal 
exclusively with passenger death,*! though little, if any attention 
has been paid by the courts to the seemingly important items of 
whether the passenger met death while flying in a private or com- 
mercial plane, or whether he was fare-paying or gratuitous. How- 
ever, in cases involving clauses specifically permitting recovery in 
the case of death as a fare-paying passenger such limitation on the 
exclusion has been strictly construed.”* 

Generally, the participating cases, until very recently, have 
been construed as being inclusive of everyone in the plane during 
flight,?*> while the engaging clauses have been interpreted as ex- 
tending only to one actively taking part in the flight of the plane, 
and as not extending to a passenger.** A lone decision involving 
engaged in connection with aeronautic operations construed such 
clause as not covering a casual passenger and as being ambiguous,”® 
though with the further addition of as passenger or otherwise the 





20. Irving v. Prudential Ins. Co. of Amer., 5 = Supp. 382 (E. D. Mich. 
1933) ; Taylor v. Prudential Ins. Co. of Amer., 253 N. Y. S. 55, 1931 U. S. Av. 
Rep. 41 (1931); Price v. Prudential Life Ins. Co. of Amer., 98 Fla. 1044, 124 
So. 817 (1929): Charette v. Prudential Ins. Co. of Amer., 202 Wis. 470, 232 
N. W. 848 (1930). 

21. Day v. Equitable Life Assur. Co. of U. S., 83 F. (2d) 147, 285 C. C. H. 
609 (C. C. A. 10th, April 7, 1936): Gregory v. Mutual Life Ins. Co. of N. Y., 
78 F. (2d) 522 (C. C. A. 8th, 1935); cert. denied, 56 Sup. Ct. 157, 80 L. Ed. 
126 (1935); Mayer v. N. Y. Life Ins. Co., 74 F. (2d) 118 (C. C. A. 6th, 1934) ; 
Goldsmith v. N. Y. Life Ins. Co., 69 F. (2d) 273 (C. C. A. 8th, 1934), cert. 
denied, 292 U. S. 650, 54 Sup. Ct. 860, 78 L. Ed. 1500 (1934); First Nat. Bank 
of Chattanooga v. Phoenix Mutual Life Ins. Co., 62 F. (2d) 681 (C. C. A. 6th, 
1931) ; Head v. N. Y. Life Ins. Co., 43 F. (2d) 517 (C. C. A. 10th, 1930) ; Gits 
v. New York Life Ins. Co., 32 F. (2d) 7 (C. C. A. 7th, 1929) ; Pittman v. Lamar 
Life Ins. Co., 17 F. (2d) 270 (C. C. A. 5th, 1927); Martin v. Mutual Life Ins. 
Co. of N. Y., 189 Ark. 291, 70 S. W. (2d) 694 (1934) ; Missouri State Life Ins. Co. 
v. Martin, 188 Ark. 907, 69 S. W. (2d) 1081 (1934); Benefit Ass’n of Ry. 
Employees v. Hayden, 175 Ark. 565, 299 S. W. 995 (1927); Travelers Ins. Co. 
v. Peake, 82 Fla. 128, 89 So. 418 (1921); Tierney v. Occidental Life Ins. Co., 
89 Cal. App. 779, 265 P. 400 (1928); Murphy v. Union Indemnity Co., 172 La. 
$83, 184 So. 256 (1931); Masonic Accident Ins. Co. v. Jackson, 200 Ind. 472, 
164 N. E. 628 (1929); Flanders v. Benefit Assn. of Ry. Employees, 226 Mo. App. 
143, 42 S. W. (2d) 973 (1931): Wendorff v. Missouri State Life Ins. Co., 31 
Mo. App. 363, 1 S. W. (2d) 99 (1927); Meredith v. Business Men’s ann Assoc., 
pe Mo. App. 688, 252 S. W. 976 (1923) : Bew v. Travelers Ins. Co., 9 J. 
Law 538, 112 A. 859 (1921) ; Sneddon v. Mass. Protective Assn., Inc., 39 P. (24) 
1023 (N. M. 1935): Gibbs v. Equitable Life Assur. Soc., 256 N. Y. 208, 176 
N. E. 144 (1931); Peters v. Prudential Ins. Co. of Amer., 183 Misc. Rep. 780, 
233 N. Y. S. 500 (1929); Provident Trust Co. of Phila. v. Equitable Life Assur. 
Soc. of U. 8., 316 Pa. St. Rep. 121, 172 A. 701 (1934); Blonski v. Bankers Life 
Ins. Co., 209 Wis. 5, 143 N. W. 410 (1932). 

22. Metropolitan Life Ins. Co. v. Amos Halcomb, as Adm. of the Estate of 
George R. Halcomb, deceased, 79 F. (2d) 788 (C. C. A. 9th, 1935); Padgett 
v. Metropolitan Life Ins. Co., 206 N. C. 365, 173 S. E. 903 (1934). 

. Head v. N. Y. Life Ins. Co., note 21: Travelers Ins. Co. v. Peake. 
note 21; Meredith v. Business Men’s "Ace. Assoc., note 21; Bew v. Travelers 
Ins. Co., note 21; Sneddon v. Massachusetts Protective Assn., note 21; Contra: 
Gregory v. Mutual Life Ins. Co., note 21: Martin v. Mutual Life Ins. Co. of 
N. Y., note 21 (“We grant that our conclusion thus announced seems to be in 
conflict with respectable authority on this question, but such must be the in- 
evitable result so long as courts think and act independently of each other’). 

24. Benefit Assoc. of Ry. Employees v. Hayden, note 21; Masonic Assoc. 
Ins. Co. v. Jackson, note 21; Flanders v. Benefit Ass’n of Ry. Employees, note 
21; Peters v. Prudential Ins, Co. of Amer., note 21. 

25. Gits v. New York Life Ins. Co., note 21. 
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effectiveness of the clause in covering a passenger has been ap- 
proved.*® Conflicting decisions have marked similar litigation in- 
volving engaging as passenger or otherwise when used in connection 
with aeronautic expedition,” though the more recent authority 
denies effectiveness to the exception in such connection.”® 

Aeronautic operations when used in connection with participate 
have been construed as not including a passenger,?® though the 
contrary is true when the insured shows some degree of action in 
directing the flight, even though admittedly flying in the role of a 
passenger.*° The courts have never been faced with an exception 
involving as passenger or otherwise used in connection with par- 
ticipating in aeronautical operations though general effectiveness 
has been accorded such an exception in the absence of the (opera- 
tions) limitation.*t No appreciable variations are to be found 
between the decisions of federal and state courts. 

“Participate” Exceptions—The case of Bew v. Travelers In- 
surance Co.** handed down by the New Jersey court in 1921 con- 
struing a participation in aeronautics exception clause as covering 
a casual passenger in a plane, for many years served the dual role 
of a landmark decision as to aviation exception clauses in general 
and authority for consistently identical constructions of similar 
clauses. However, with the launching of transcontinental airlines 
in 1926, aviation definitely assumed the status of a business or 
occupation,®®> and passenger litigation involving participation in 
aeronautics exceptions subsequent to that date has, with but two 
exceptions,** reversed the construction of the Bew case on the 





26. Mayer v. N. Y. Life Ins. Co., note 21; Goldsmith v. N. Y. Life Ins, 


Co., note 21. 

27. Gibbs v. Equitable Life Assur. Soc. of U. S., note 21; Provident Trust 
Co. of Philadelphia v. Equitable Life Assur. Soc. of U. S., note 21; Day v. Equit- 
able Life Assur. Soc. of U. S., note 21. : 

8. Provident Trust Co. of Phila. v. Equitable Life Assur. Soc. of U. &.; 
ibid., Day v. Equitable Life Assur. Soc. of U. S8., ibid. 

29. Missouri State Life Ins. Co. v. Martin, note 21. ’ 

30. First Nat. Bk. of Chattanooga v. Phoenix Mutuai Life Ins. Co., note 21. 

31. Head v. New York Life Ins. Co., note 21 
32. 95 N. J. L. 533, 112 Atl. 859, 14 A. L. R. 983, 1928 U. S. Av. Rep. 151; 
Comment (1929) 1 Air Law Rev. 152 (Bew was killed in the crash of a ie 
seeing plane in which he was flying as a passenger at Atlantic City, N. J. is 
insurance policy written in the sum of $3000 contained a condition that it did 
not cover injuries fatal or non-fatal sustained while participating or in conse- 
quence of having participated in aeronautics. Held: that Bew met death 
while participating in aeronautics and that the exception in the policy barred 
recovery). 

83. Illustrative of this transition is the case of Masonic Assoc. Ins. Co. Vv. 
Jackson, note 21, where the Indiana Appellate Court in 1925 held a non-fare- 
paying passenger to be “engaging in aviation” because of the non-occupationai 
status of aviation, and the Indiana Supreme Court reversed this opinion in 1929 
because of the occupational status of aviation. 

34. Sneddon v. Mass. Protective Assn., Inc, ... N. M. ..., 39 P. (2d) 1023 
(1935) ; Note (1935) 6 Air Law Rev. 193 (Sneddon was killed in the crash of 
a plane in which he was riding with a friend as a casual invitee. The crash 
occurred Nov. 27, 1932 in Gallup, N. M. The policy on which the suit is here 
based contained a clause excepting from coverage death sustained as the result 
of participation in aviation, aeronautics or subacquatics. Held: Flying in an 
airplane is participation in aviation or aeronautics and complaint is dismissed). 

Head et al v. N. Y. Life Ins. Co.; Head v. Hartford Acc. &4 Indemnity Co., 
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basis of the changed meaning of aeronautics since the advent of 
the occupational era.*® Particularly important in this respect is the 
recent highly publicized 1935 Gregory v. Mutual Life Ins. Co. of 
N. Y. decision.** 

It is interesting to note the marked similarity in the reasoning 
of the courts in the Bew and Gregory decisions even though ob- 
viously directly contra results were reached. Unequivocally re- 
jecting a prior judicial construction of participate in connection with 
an alleged violation of a banking statute as requiring active conduct 
or an affirmative knowledge of the fraud committed,?? the New 
Jersey court in the early Bew case turned to dictionary definitions 
of participate as meaning “to receive or have a part of; to partake 
of; experience in common with others; partake, as to partake in a 
discussion,”** and of acronautics as meaning “the art or practice 
of sailing or floating through the air.’’*® The latter was distin- 
guished from aviation which was described as being limited to 
“problems dealing with artificial flight by means of flying machines 
heavier than air.”*° 

In combining these definitions of participate and aeronautics, 
the conclusion was reached that “partaking of the art or practice 
of sailing or floating through the air” was the proper construction 
of the clause and therefore a passenger was included within such 





43 F. (2d) 517 (C. C. A. 10th 1930), 1930 U. S. Av. Rep. 2385; Note (1930) 1 
Air Law Rev. 488 (Head was an insurance salesman, and took a flight in a 
plane in 1929 for the purpose of inspecting the plane before writing a policy 
on it. The plane crashed, killing Head. He was insured by the N. Y. Life Ins. 
Co. under a policy containing a participation as_a passenger or otherwise in 
aviation or aeronautics exception in the double indemnity provision, and by the 
Hartford Ace. & Indem. Co. under a policy containing a while participating or 
in consequence of participating in aeronautics exception. Held: There is no 
substantial difference in the two exceptions and both cover the death of the 
insured. Judgment for defendants.) 

35. Martin v. Mutual Life Ins. Co. of N. Y., 189 Ark. 291, 71 S. W. (2d) 
694 (1934); Note (1934) 5 JourRNAL or AIR LAw 661; Note (1934) 6 Air Law 
Rev. 193 (Martin was killed in the crash of a plane in which he was riding as 
the guest of friends on a flight from Augusta, Ark. to St. Louis, Mo. This suit 
is based upon an exception in the Double Indemnity provision of a life policy 
excluding liability where death resulted from pariicipation in aeronautics Held: 
Participate connotes to have an active share ja the management, and therefore 
insured did not come within the ambit of this exception. Court stated “We 
grant, that our conclusion thus announced seems to be in conflict with respectable 
authority on this question, but such must be the inevitable result so long as 
courts think and act independently of each other.” Judgment for plaintiff). 

Gregory et al v. Mutual Life Ins. Co. of N. Y., 78 F. (2d) 522 (C. C. A. 8th 
1935) Cert. denied 56 Sup. Ct. 157, 80 L. Ed. 126; Note (1935) 6 JouRNAL or AIR 
Law 626; Note (1936) 30 Ill. L. Rev. 672 (Gregory was killed in the same crash 
as Martin in the case of Martin v. Mutual Life Ins. Co. of N. Y. (ibid). He was 
the father of the pilot of the plane and had purchased the plane. The policies 
here involved contained provisions that the insurance company should not be 
liable for double indemnity for death resulting from participation in aeronautics. 
Heid: The terms must be considered in the light of known revolutionary changes 
and development in the art of aviation and a passenger on a transport plane 
ee es in aeronautics. The exception is ambiguous. Judgment for 
plaintiff. 

36. Ibid. 


37. Mason v. Moore et al, 73 Ohio St. 275, 76 N. E. 932, 4 L. R. A. (N. 8.) 
597, 4 Ann. Cas. 240 (1906). 

38. Standard Dictionary (1920). 

39. Ibid. 
19215, Bew v. Travelers Ins. Co., note 32, 95 N. J. L. at 534, 112 Atl. at 860 
(19 ° 
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categorical definition. However, obiter on the part of the court to 
the effect that “aeronautics does not describe a business or occupa- 
tion like engineering or railroading, but an art which may be prac- 
ticed for pleasure or profit, and is indulged in by all who ride 
whether as pilots or passengers’*! left open a wide loophole for a 
directly contra conclusion subsequent to the advent of aviation into 
the occupational field. Seizing the implications of this statement, 
the Gregory case reached the contrary conclusion in combining the 
Bew construction of participate as meaning “to take part in,” and 
the occupational connotation of aeronautics as of the time of inter- 
pretation in 1935, to mean “taking part in actual flying’? and as 
therefore not covering a casual passenger. Such conclusion in 
favor of the insured was, however, as has likewise been true in 
every decision adopting such viewpoint, further substantiated by 
declaring the exception ambiguous and as therefore invoking the 
well known legal truism that any ambiguity in an insurance con- 
tract is to be construed against the insurer.*® 
Of assistance only in clearing doubts as to any alleged variance 
between aviation and aeronautics, which alleged variation it termed 
s “hairsplitting distinctions,” was the early case of Meredith v. 
Business Men’s Accident Association,** while other cases involving 





Ibid. 
Gregory v. Mutuai Life Ins. Co. of N. Y., note 35, 87 F. (2d) at 524 


. Aschenbrenner v. U. S. Fid. € Guar. Co., 292 U.S. 80, 54 cr. Ct. 861, 
78 L. Ed. 1474 or i rate Life Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 
44 Sup. Ct. 90, 68 L 235, 31 A. L. R. 102 (1923) ; MacMaster v. N. ‘y, Life 
Ins. Co., 183 U. Ss. 25, Sup. Ct. 10, 46 L. Ed. 64 (19 yi) eter Went Phoenix 
Ins. Co., 136 U. S. 287, 10 Sup. Ct. 1023, 34 L. Ed. 413 (1890); Northwestern 
Nat. Life Ins, Co. v. Banning, 63 F. (24) 736 (C. C. A. 10th, 19 33); Gorman 
v. Fid. € Casualty Co., 55 F. (2d) 4 (C. C. A. 8th, 1932); Wharton v. Aetna 
Life Ins. Co., 48 F. (2d) 37 (C. C. A. 8th, 1931); Chase v. Business Men's 
Assur. Co. of Amer., 51 F. (2d) 34 (C. C. A. 10th, 1931) ; Hast € West Ins. Co. 
v. Fidel, 49 F. (24a) 85 (C. C. A. 10th, 1931); Graham v. Bus. Men’s Ass’n of 
Amer., 43 F. (2d) 673 (C. C. A. 10th, 1930); Schambs v. Fidelity € Casualty 
Co. of N. Y., 259 F. 55 (C. C. A. 6th, 1919); Philadelphia Casualty Co. v. 
Fecheimer, 220 F. 401, Ann. Cas. 1917D64 (C. C. A. 6th, 1915); O’Brien v. 
North River Insurance Co., 212 F. 102, L. R. A. 1917C 727 (C. C. A. 4th, 1914) ; 
Illinois Automobile Ins. Exchange v. Southern Motor Sales Co., 207 Ala. 265, 
92 So. 429, 24 A. L. R. . “7 . Rt pag een: of Railway Trainmen, 
308 Ill. . 5, 29 A. L. R. 243 (1923) ; Hesaler v. Federai Casualty 
Co. of Detroit, Mich., 190 Ind. 68, 129 Ni! E. 325, 14 A. L. R. 1829 (1921); 
American Surety Co. v. Pangburn, 182 Ind. 116, 105 N. E. 769, Ann. Cas. 1916E 
1126 (1914); Maddox et al. v. Mutual Life Ins. Co. of 7 Y.. 193 Ky. 38, ‘<i 
S. W. 949, 22 A. L. R. 1276 (1921) ; Monta ay Acc. Fire & Life Assur. Corp. 
Louisville Home Telephone Co., 175 96, 198 S. W. 1031, L. R. A. $170 
952 (1917); ae v. Southern anti Co., 211 Mich. 444, 179 N. w. 272, 
15 MacDonald vy. Metropolitan Life Ins. Co., 304 Pa. 213, 
J : r 353 (1931); Bank of Commerce and’ Trust - ti 
etree Prag on Life Ins. Co., — Tenn. —, 26 S. W. (2d) 135, 68 A 
R. ag — af Volunteer State Life Ins. Co. Vv. Richardson, 146 Tenn. ée0, 
A. L. R by 0 (1922); Newsome v. Commercial Casualty Co., 
. L. R. 363 (1927); Beil v. American Ins. Co., 
; M4 A. b. RR. 179 (1921) ; Graham v. London 
Guarantee Co., 56 Ont. Rep. "494, 2 Dom. L. Rep. 1037, 15 Brit. Rul. Cas. 397 
(1925). For numerous further citations adopting and affirming this rule see 


14 FR. ©. i, 996. See. 108, n. 9: RC. L. a Supp. p. 3708, Sec. 103, n. 9; 
R. €, Ne 1935 Pcket. Supp., p. 1106, sec. 103, n. 9. 

213 Mo. App. 688, 252 S. W. 976, 1928 UT. S. Av. Rep. 159 (1923) 
(Meredith was killed in the crash of a plane in which he was riding as a 
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the point have either been identical with the Bew or Gregory 
decisions.*® 

Though the construction of an aeronautical exception clause 
has never as yet been directly passed upon by the United States 
Supreme Court,** the 1934 decision of this court in the case of 
Travelers Protective Association of America v. Primson*' involving 
the construction of a “participating in the moving or transportation 
of explosive substance or substances” proviso tends to support the 
reasoning employed by the Bew case in reaching the conclusion 
that a casual airplane passenger came within the bounds of a 
participation in aeronautics exception. Speaking through Justice 
Cardozo,** the court in the Primson case recognized the conflict 
between various state and federal courts as to whether or not there 
is the necessity of any causal nexus between the injury or death 
and the forbidden forms of conduct in a participate exception,*® 
and in concluding against such necessity, sustained the exception 
there involved as embracing the death of an insured due to the 
explosion of dynamite caps being carried in a truck on which he 
was riding as a business invitee. 





passenger for hire at Breckenridge, Mo. Policy held by Meredith excluded 
death while participating in aeronautics from coverage, but contained another 
provision granting coverage to insured while doing any act pertaining to a 
hazardous occupation while insured is engaged in games or sports for recrea- 
tion. Held: The risk exception provision governs, and as Meredith was partici- 
pating in aeronautics at the time of his death, judgment rendered for insurer). 

45. Travelers Ins. Co. v. Peake, 82 Fla. 128, 89 So. 418, 1928 UT). S. Av. 
Rep. 156 (1921); note (1921) 31 Yale L. J. 217 (Peake was seriously injured 
in the crash of a plane at the Alabama State Fair in which he was riding 
as a passenger for hire. This suit is brought on an accident policy excepting 
from coverage injuries fatal or nonfatal sustained by the insured while partici- 
pating or in consequence of having participated in aeronautics. Held: “A 
passenger in an airplane flying in the air, whether he takes part in the operation 
of the airplane or not is participating in aeronautics within the intent and 
meaning of the provision specifically excepting such a risk from the indemnity 
contract contained in the policy herein”). (Italics are the authors.) Head 
et al. v. New York Life Ins. Co.; Head v. Hartford Acc. & Indemnity Co., note 
34; Sneddon v. Massachusetts Protective Assn., Inc., note 34; Martin v. Mutual 
Life Ins. Co. of N. Y., note 35. 

46. Cert. denied, Goldsmith v. N. Y. Life Ins. Co., note 21; Cert. Denied, 
Gregory v. Mutual Life Ins. Co., note 

47. 291 U.S. 576, 54 Sup. Ct. 502, 78 L. Ed. 999 (1933). 

48. Mr. Justice Stone wrote a dissenting opinion. 

49. Courts construing that there must have been an aggravation of the 
hazard to which death or injury was owing: Matthes v. Imperial Acc. Assn., 
110 Iowa 223, 81 N. W. 484 (1900); Bradley v. Mutuai Benefit Life Ins. Co., 

: - Jones v. United States Mutual Acc. Assn. of City of 

61 N. W. 485 (1894); Accident Ins. 4 ~ Peet. 90 

Tenn. "258, 16 S. W. 722 (1891): Murray v. N. Y. Life Ins. Co., N. Y. 614 

(1884) ; Benham v. American Central Life Ins, Co., 140 Ark. 612, 217 S. W. 462 

(1919); Kelly v. Fid. Mut. Life Ins. Co., 169 Wis. 274, 276, 172 N. W. 152 
(1919) ; Bloom v. Franklin Life Ins. Co., 97 Ind. 478 (1884). 

Courts holding that in policies so phrased there is no need of any causal 

nexus between the injury or death and«the forbidden forms of conduct: Order 
of United States Commercial Travelers v. Greer, 43 F. (2d) 499 (C. C. > 
1930) ; Flannagan v. Provident Life & Acc. Ins. Co., 22 'F. (2d) 136 (C. C. 
4th, 1927); Murdie v. Md. Casualty Co., 52 F. (2d) "888 (Dist. Ct. Nev. 1981) ; 
Shader v. Railway Passenger Assur. Co.. 66 N. Y. 441 (1876) ; Conner v. Union 
Automobile Ins. Co., 122 Cal. App. 105, 9 P. (2d) 868 (19382): Bradshaw v. 
Farmers & Bankers Life Ins. Co., 107 Kan. 681, 193 P. 332 (1920); 
United Commercial Travelers v. Tripp, 63 F. (2a) 37 (C. C. A. bth, 1983): 
cf. United States Fidelity & Guaranty Co. v. Guenther, 2 . S. 34, 50 Sup. 
Ct. 165, 74 L. Ed. 683 (1929); Met. Life Ins. Co. v. Conway, 252 N. Y. 449, 169 
N. E. 642 (1980). 
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“Engage” Exceptions—Dictum in the early Bew decision to 
the effect that “if it had been intended to confine the application 
of this provision to those who pilot and manage the physical opera- 
tions of such vessels, it probably would have been expressed by 
using some language as engaging . . .”°*° sufficed to indicate, even 
before the first decision involving an engaging in aeronautics clause 
was handed down, the strong possibility of such exception being 
judicially construed as not covering a casual passenger. And in- 
deed, though bitterly condemned by insurance counsel as a “distinc- 
tion in form which did not exist in substance,”*' litigated decisions 
have consistently rejected such passenger coverage under an engaged 
exception.*? 

Unlike the courts in participation decisions, no strictly ety- 
mological analysis of the word engage has been employed by courts 
in construing such clauses, but rather a tendency has been demon- 
strated of looking to prior litigated decisions involving analagous 
situations for authority. 

Illustrative of this tendency was the initial case involving an 
engaged aeronautical exception clause, Benefit Association of Rail- 
way Employees v. Hayden,** where entire reliance was placed upon 
an insurance case interpreting an engaged in military or naval 


service in time of war exception clause as not covering death from 


“ 


influenza while in the wartime military service, because “in order 
to exempt the company from liability the death must have been 
shown to have been caused while the insured was doing something 
connected with the military service, in contra-distinction to death 
while in the service due to causes entirely or wholly unconnected 
with such service.”** The necessity of taking affirmative action 
before the connotation of engaged was met is obvious. 





50. Bew v. Travelers Ins. Co., note 32 at 534, 112 Atl. at 860. 

51. Vaughn Miller, “Validity and Construction of Aeronautic Clauses in 
Policies of Life Insurance.” Address delivered before the Association of Life 
Insurance Counsel, May, 25, 1931, at White Sulphur Springs, West Virginia. 
Mr. Miller is General Counsel of the Volunteer Life Ins. Co., Chattanooga, 


Benefit Assn. of Ry. Empioyees v. Hayden, note 21: Masonic Assn. 
Ins. Co. v. Jackson, note 21; Peters v. Prudential Ins. Co. of Amer., note 21; 
aoe z Benefit Assn. of Ry. Employees, note 21; Gits v. N. Y. Life Ins. 
o., note 21. 

53. 175 Ark. 565, 299 S. W. 995, 57 A. L. R. 622, 1929 U. S. Av. Rep. 79 
(1927) (Insured killed in the crash of a plane in which he was taking a short 
pleasure trip at the Stuttgart, Ark., Rice Carnival. Insured’s policy contained 
the following proviso: ‘This policy does not cover disability or fatal injury 
received by the insured . . . (3) while engaged in aeronautics or underwater 
navigation.’ Held: The exception here merely was an inhibition against in- 
sured engaging in the business and did not apply to a single flight. Judgment 
for plaintiff). (Italics are the authors.) 

54. Benham v. Amer. Cent. Life Ins. Co., 140 Ark. 612, 217 S. W. 462 
(1919). This case has been approved and followed in the following decisions: 
Nutt v. Security Life Ins. Co., 142 Ark. 29, 218 S. W. 675 (1920); Barnett v. 
Merchants Life Ins. Co., 87 Okla. 42, 208 Pac. 271 (1922); Boatwright v. Amer. 
Life Ins. Co., 191 Iowa 253, 180 N. W. 321, 11 A. L. R. 1085 1 Long v. 
St. Joseph Life Ins. Co., 225 S. W. 106, affirmed, 248 S. W. 923 (1923). 
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Immediately subsequent litigation of passenger claims under 
such exception,®® however, placed a still further necessity of con- 
tinuity of action before the categorical requisites of engaged when 
used in connection with aviation were met, Prior judicial inter- 
pretations of the expression in connection with other activity, 
formed the authority for the construction in the cases of Peters v. 
Prudential Life Ins, Co.°° and Masonic Accident Ins. Co. v. Jack- 
son” to the effect that the expression gave the connotation of 
“participation as an occupation, with the impression being the same 
when engaged was used in connection with aeronautics as if it had 
been used in connection with engineering or any other occupation 
or profession.’’®* 

It is interesting to note that in these citations of prior authority 
only one insurance decision, other than the military case®® cited in 
the Hayden decision, is to be found; that being a Vermont decision 
holding insured not to have been engaged in the sale of intoxicating 
liquor even though the evidence showed that he had made occasional 
sales while working at a hotel bar.®° Great reliance was placed on 
two criminal cases, one a North Carolina decision holding the de- 
fendant not guilty of “engaging in the business of procuring la- 
borers for work outside the state” because of the necessity of prov- 


ing the doing of more than one act in the line of such occupation 
before the requirements of the word engaged were met,*! and the 
other a New York decision construing an engaging in gambling 
statute as requiring more than occasional participation and as con- 
noting some continuity or practice.® 

Though consistently argued by respondent beneficiaries in every 
case, the New York Court in Peters v. Prudential Ins. Co. of 





55. Masonic Acc. Ins. Co. v. Jackson, 200 Ind. 472, 164 N. E. 628, 61 A. 
L. R. 840, 1929 U. S. Av. Rep. 84 (1929); Note (1929) 4 Ind. L. Jour. 416; 
Note (1929) 2 So. Cal. L. Rev. 498: Peters v. Prudential Ins. Co. of Amer., 
233 N. Y. S. 500, 133 Misc. Rep. 780, 1929 U. S. Av. Rep. 67 (1929). 

56. Ibid. (Plaintiff's husband was killed in the crash of a plane in which 
he was riding as a passenger. His life was insured by a policy issued by 
defendant insurer containing a clause excepting from coverage death resulting 
from having been engaged in aviation or submarine operations or miiitary or 
naval service in time of war. Held: The clause does not include death result- 
ing to a passenger in an airplane in time of peace. The clause was further 
found to be ambiguous). 

57. Note 55 (Joseph L. Jackson was killed April 29, 1923, in the crash 
of a plane in which he was flying as a passenger. His accident insurance 
policy issued by the insurer defendant contained a provision excepting the 
company from liability if death or disability resulted while engaging in aviation 
or bailooning. Held: Aviation means the art of flying, especially the manage- 
ment of aeroplanes, and engaged means to carry on, conduct, or employ one- 
self, and not relating to single acts. Therefore, insured was not engaged in 
aviation at the time of his death. Judgment for plaintiff). 

58. Peters v. Prudential Ins. Co. of Amer., notes 55 and 56, 233 N. Y. S. 
at 502, 183 Misc. Rep. 782. (Italics are the authors.) 

59. Benham v. Amer. Cent. Life Ins. Co., note 64. 

60. Guiltman v. Met. Life Ins. Co., 69 Vt. 469, 38 A. 315 (1897). 

61. State v. Roberson, 136 N C. 587, 48 S. E. 695 (1904). 
e1eats. People v. Bright, 203 N. Y. 73, 96 N. E. 362, Ann. Cas. 1913A, 771 
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Amer.® has been the only judiciary to declare an engaged in avia- 
tion exception, when construed in relation to a casual passenger as 
being ambiguous and therefore to be construed against the in- 
surer.°* The clauses were consistently, however, construed in the 
light of the connotations of the expressions as of the time of such 
construction rather than of the time the contract was written. 
Effect of “Activity” Expression Used—A strict construction 
of the word operations as tending to indicate a continuous and 
occupational relation when used in conjunction with aeronautics 
in both participating and engaging exceptions has apparently def- 
initely established the ineffectiveness of such clauses in covering 
death of an insured while flying either as fare-paying or gratuitous 
passenger,®° though evidence of action on the part of a passenger 
of even less degree than actual handling of the mechanism of flight 
will suffice to constitute an exception to this general rule.” Ef- 
fectively demonstrating this latter tendency is the Federal case of 
First National Bank of Chattanooga v. Phoenix Insurance Com- 
pany®* involving the death of a passenger in the crash of his private 
plane while insured under a policy containing an aeronautic opera- 





63. Notes 55 and 56. 

64. An “engaged in aeronautic operations” exception was declared am- 
biguous when construed in relation to the death of a casual passenger in the 
case of Gits v. New York Life Ins. Co., note 21, while an “engaging in aviation 
or submarine operations or in military or naval service in time of war” ex- 
ception was similarly construed in the case of Charette v. Prudential Ins. Co. 
of Amer., note 20, involving the death of an insured while piloting a plane. 

6 See infra pages 330-332. 

66. Gits v. New York Life Ins. Co., 32 F. (2d) 7 (C. C. A. 7th 1929), 
1929 U. S. Av. Rep. 70, cert. denied, 280 U. S. 564, 50 Sup. Ct. 35, 74 L. 
Ed. 633 (1929); Note (1929) 1 Air Law Rev. 151 (A. M. Gitts, wealthy 
Oak Park, Ill., manufacturer was killed in the crash of a plane in which he 
was taking a short pleasure flight at Estes Park, Col. The Double Indemnity 
Benefit Provision of a $10,000 policy issued on his life by defendant contained 
an engaging in submarine or aeronautic operations lability exception. Held: 
The word operations tends to indicate an intended continuous and occupational 
relation, and the exception does not include the death of Gits. Further the 
exception is ambiguous. Judgment for plaintiff). 

Missouri State Ins. Co, v. Martin, 188 Ark. 907, 69 S. W. (2d) 1081 (1934); 
Note (1934) 5 Air Law Rev. 661; Note (1934) 5 JouRNAL or AIR Law 504 
(George W. Martin was killed April 18, 1933, in the crash of a private plane 
in which he was riding as a gratuitous passenger. His life was insured by a 
$1,000 policy issued by defendant which contained a Double Indemnity pro- 
vision for accidental death. Among the exceptions listed in this provision was 
death resulting from participating in aviation or submarine operations. Held: 
Though the word yvurticipate standing alone might denote activities not included 
in the narrow compass of engaged in when the effect of operations is considered 
(which can only mean the management and control of the airplane) it becomes 
more apparent that participation is to be considered in its active sense and 
viewed as the equivalent of engaged in. Judgment for plaintiff). 

67. First Nat. Bank of Chat. v. Phoenix Mut. Life Ins. Co., 62 F. (2d) 681 
(C. C. A. 6th, 1933) (Suit brought to recover on Double Indemnity benefit pro- 
visions of policies issued on the life of one Patten Each of these provisions con- 
tained “directly or indirectly, wholly or partly from participation in aeronautic 
operations” liability exceptions. Patten was killed in the crash of a plane be- 
longing to his company, though piloted by a licensed pilot. The evidence showed 
that he was flying to Florida to see his wife who was ill and ordered the pilot 
to take off, though the latter cbjected because of inclement weather. Held: 
The facts disclosed that though insured was not personally piloting the plane, 
the venture was his initiative and undertaking, and was solely for his purposes. 
Under such circumstances he was participating in aeronautic operations. Judg- 
see: Pal -- cee 
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tion exception used in connection with participation. Evidence to 
the effect that the insured ordered the pilot to begin the flight in 
spite of the latter’s objection because of poor visibility, led the court 
to conclude, on the basis of a construction of the contract as of the 
time of issuance, that one who imposes and enforces his judgment 
in the venture is effectively participating in the operation of the 
plane and included within the ambit of such exception. 

The application of such clauses to passenger death has led in 
every case involving the question, with the exception of the First 
Nat. Bk. of Chattanooga v. Phoenix Mut. Life Ins. Co. decision,® 
to the declaration of such exclusions as being ambiguous.”° How- 
ever, the Federal decision, Gits v. New York Life Ins. Co.,™ laid 
a precedent for important subsequent litigation in declaring the am- 
biguity of such exception as being emphasized by the “facility with 
which the insurer could have included passengers within the ex- 
ception were it so intended.” 

“As Passenger or Otherwise”—As was indicated in the im- 
plication of the dictum in the Gits decision, the addition of the 
phrase as passenger or otherwise has been generally recognized as 
making any exception clause in which it is used all-inclusive of 
every person riding in the plane, regardless of whether the in- 
sured at the time of the fatal crash was a fare-paying’? or non-fare- 





69. Note 67. 

70. Gits v. New York Life Ins. Co., note 66; Missouri State Ins. Co. Vv. 
Martin, note 66. 

71. Note 66. 

72. Gibbs v. Equitable Life Assurance Soc. of U. S., 256 N. Y. 208, 176 
N. E. 144 (1931); Note (1932) 3 JouRNAL or ArR Law 135 (Harold Gibbs was 
killed in the crash of a passenger plane operated by the Coastal Airways, Inc., 
between Albany and New York, while riding as a fare-paying passenger. He 
was insured by a policy issued by the defendant, which contained a double in- 
demnity provision issued to cover accidental death. Among the exclusions from 
such coverage was death resulting directly or indirectly from engaging as a 
passenger or otherwise in submarine or aeronautic expeditions. Held: The in- 
tent of the parties to the insurance contract (written in 1924) grew out of and 
reflected the general belief that presence on a trip or journey in a vessel or 
machine of this type in regular transit constituted such a momentous adventure 
and was accompanied by such unusual danger and extraordinary hazard that 
neither party expected the policy to cover the risk of casualty. Judgment for 
defendant). 

Mayer v. New York Life Ins. Co., 74 F. (2d) 118 (C. C. A. 6th, 1934) 
Note (1935) 6 JouRNAL or Air Law 278 (Insured met death in the crash of a 
plane while flying as a fare-paying passenger on a regular air line. The policy 
issued on his life by insurer defendant excepted from the Double Indemnity 
Benefit death resulting from engaging as a passenger or otherwise in submarine or 
aeronautic operations. Held: The words as a passenger or otherwise define and 
modify the words engaging in aeronautic operations and are unlimited in scope. 
The death of the insured is covered by the exception. Judgment for defendant). 

Goldsmith v. New York Life Ins. Co., 69 F. (2d) 273 (C. C. A. 8th, 1934); 
Note (1934) 5 Air Law Rev. 213; Digest (1934) 5 JouRNAL or AIR Law 504 
(Bernie M. Goldsmith was killed March 19, 1932, in the crash of a plane on 
which he was riding as a casual fare-paying passenger. He was insured by the 
defendant insurer for $30,000 in two policies, both of which contained double 
indemnity for accidental death provisions with death from engaging as a pas- 
senger or otherwise in submarine or aeronautic operations being excepted there- 
from. Held: While without the words as passenger or otherwise there would be 
room for doubt as to the meaning and scope of the expression engaging in aero- 
nautic operations, the addition of those words does away with any ambiguity 
and shows that the phrase engaging as a passenger or otherwise in aeronautic 
operations is intended to cover one who is temporarily occupied in being a 
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paying passenger,’® or whether he was riding in a private plane’* 
or on an established air line.** Peculiarly enough this all-inclusive 
construction has even been unanimously adopted in cases involving 
an engaged in aeronautic operations exception clause in connection 
with death of an insured while a casual passenger,”* in spite of 
consistent decisions that such an exception, without the as pas- 
senger or otherwise addition, can refer only to those actively operat- 
ing the machine,” and that ambiguity is always present when the 
application of such exception to passenger death is attempted.” 
Two recent opinions interpreting the phrase as not covering a 
casual passenger when used in connection with engaged in aero- 
nautic expeditions®® constitute the exceptions to the above general 
rule, though in placing a different construction on the intent of 
the parties in the use of the word expeditions a result entirely 
consistent with the majority ruling has been reached in a New York 
decision involving identical facts.8° It must be pointed out, 





passenger in a plane as well as one who takes an active part in the operation 
and makes aeronautics his business. Judgment for defendant). 

73. Head v. New York Life Ins. Co., note 34. 

74. Head v. New York Life Ins. Co., ibid. 

75. Gibbs v. Equitable Life Assurance Soc. of U. S., note 72; Mayer v. 

. Y. Life Ins. Co., note 72; Goldsmith v. N. Y. Life Ins. Co., note 72. 

76. Goldsmith v. New York Life Ins. Co., ibid. 

77. Irwin v. Prudential Ins. Co. of America, note 20; Gits v. New York 
Life Ins. Co., note 66; Taylor v. Prudential Ins. Co. of America, note 20; Price 
v. Prudential Ins. Co. of America, 98 Fla. 1044, 124 So. 817, 1930 U. S. Av. Rep. 
118 (1980); Note (1929) 1 Air Law Rev. 277 (1930), 16 Va. L. Rev. 505 (John 
W. Price was killed Jan. 2, 1927, in Duval County, Fla., when a plane which he 
was piloting crashed to the ground. He was insured for $50,000, with the 
policy containing a Double Indemnity for Accidental Death provision which, 
among other things, excepted engaging in aviation or submarine operations or 
in military or naval service in time of war from coverage. Held: The in time 
of war phrase refers only to the next preceding phrase military or naval service, 
and not also to the more remote phrase aviation or submarine operations. The 
provision engaged in aviation operations means that the death of the insured 
must have resulted from having taken part in aviation operations other than by 
merely being in an airplane when it fell to the ground and caught fire, thereby 
fatally injuring the insured. The declaration filed in the suit failed to allege 
that deceased insured was piloting the plane at the time of the crash and the 
court considered the case on the pleadings.) 

78. Gits v. New York Life Ins. Co., note 66. 

79. Provident Trust Company of Philadelphia v. Equitable Life Assurance 
Soe. of U. S., 316 Pa. St. Rep. 121, 172 Atl. 701 (1934) (The insured, Francis R. 
Ehle, was killed Nov. 5, 1931, while riding as a fare-paying passenger on a plane 
operated by the Ludington Line which crashed between Newark and Camden, 
N. J Ehle was insured by the defendant insurer by policies containing double 
indemnity provisions for accidental death, which excepted, among other things, 
engaging as a passenger or otherwise in submarine or aeronautic expeditions. 
Held: A passenger in an aeroplane expedition would seem to be one having some 
part in the conduct and operation of the expedition. So far_as it appears the 
parties used the words in their commonly understood sense and so intended them 
to measure their obligation. Judgment for plaintiff). 

Day v. Equitable Life Assurance Soc. of the U. S., 88 F. (2d) 147, 235 C. 
C. H. 509 (C. C. A. 10th, Apr. 7, 1936); Digest (1936) 7 JouRNAL oF AIR 
Law 420 (Day was flying as a gratuitous invitee in the plane owned and 
piloted by one Reed, a friend, who had fifty hours of flying to his credit 
at the time of the fatal flight. The plane crashed on the outskirts of Denver, 
Colo., killing Day. He was insured by the defendant insurer with a $5,000 
policy which contained a double indemnity provision for accidental death. 
Excepted from the coverage of this provision was death caused indirectly or 
directly by engaging as a passenger or otherwise in submarine or aeronautic 
expeditions. Held: Contract words will be given the meaning that common 
speech imports, and as it is not believed that anyone, in common speech, would 
ever refer to an ordinary short trip in a plane as an expedition, the flight in 
which the insured was killed is not covered by the exclusion. Judgment for 
defendant reversed). 

80. Gibbs v. Equitable Life Assurance Soc. of U. 8., note 72. 
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however, that the more recent status of the Day and Provident 
Trust Co. opinions,** and the use of authority appearing subsequent 
to the New York case as substantiating this contra conclusion* 
seems to indicate an extreme likelihood that such exceptions will be 
held equally ineffective in future litigation if used in connection 
with expedition. 

It is interesting to note at this point the “boomerang” effect 
of the as passenger or otherwise dictum in the Gits case.8* Listed 
in this 1929 decision as clearly removing ambiguity from all excep- 
tion clauses, it was subsequently unanimously approved as having 
that effect.** However, in 1935, the court in the Gregory v. Mutual 
Life Ins. Co. decision interpreted this practice of adding as pas- 
senger or otherwise to ordinary expedition clauses subsequent to 
the Gits case, as an admission on the part of insurers of the am- 
biguity of such exceptions in the absence of the addition.*5 The 
irony of such construction is emphasized when the fact is taken 
into consideration that the policy involved in the Gregory case, 
which did not contain the as passenger or otherwise addition to the 
aeronautical exception clause, was issued in 1925, four years prior 
to the time when the effect of such addition was even first suggested. 


“Except as a Fare-Paying Passenger”—Though, as has 


been previously pointed out, the payment or non-payment of fare 
by an insured riding in a plane is recognized as being of no conse- 
quence whatsoever in the determination of the applicability or non- 
applicability of liability exception clauses as to death resulting from 
such flight,8° the courts have, nevertheless, in cases involving an 
except as a fare-paying passenger limitation to the exception clause, 
given full recognition to such phrase.*’? A Federal decision in 1935 





81. Provident Trust Co. of Philadeitphia v. Equitable Life Assurance Soc. 

of U. S., note 79; Day v. Equitable Life Assurance Soc. of U. S., note 79. 

Restatement of the Law of Contracts (American Law Institute, 1932), 
Sec. 285 (a): “The ordinary meaning of language throughout the country is 
given to words unless circumstances show that a different meaning is applicable.” 
Aschenbrenner v. United States and Guaranty Co., note 43. 

83. Gits v. New York Life Ins. Co., note 66. 

84. Head v. New York Life Ins. Co., note 34; Gibbs v. Equitable Life As- 
surance Soc. of U. S., note 72; Goldsmith v. N. Y. Life Ins. Co., note 72; Mayer 
v. New York Life Ins. Co., note 72. 

85. Gregory v. Mutual Life Ins. Co. of N. Y., note 35 at 524. 

86. See supra p. 3009ff. 

87. Padgett v. Metropolitan Life Ins. Co., 206 N. C. 865, 173 S. E. 903 
(1934) (Walton E. Padgett was killed in the crash of a plane in which he was 
flying from Lincolnton, N. C., to Charlotte, N. C., with a friend who was pilot- 
ing the plane. There was no evidence whatsoever tending to show that Padgett 
paid or contemplated paying any fare for the trip. The Double Indemnity for 
Accidental Death clause of the insured deceased’s policy contained the follow- 
ing exception: while participating in aviation or aeronautics except as a fare- 
paying passenger. Held: All the evidence showed that the insured was riding 
with his employer, upon the latter’s invitation, and that no fare was paid or 
contemplated by either. Hence recovery is barred under the terms of the ex- 
ception. Judgment for defendant). 

Metropolitan Life Ins. Co. v. Amos digicom?, as om. of the Estate of 
George R. Halcomb, deceased, 79 F. (2d) 7 cc. C. A. 9th 1935) ; Note (1986) 
7 JoURNAL oF AIR LAW 143 (Insured cited = the crash of a private plane 
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involving an accident policy granting aeronautical coverage to in- 
sured while flying as a fare paying passenger,®* even went so far as 
to construe an agreement on the part of the insured to pay fare 
as a contract malum prohibitum and as therefore not permitting the 
classification of the insured within the bounds of the “fare-paying 
passenger” proviso, where the pilot’s license did not permit of carry- 
ing passengers for hire,*® and a statute of the particular state made 
it a misdemeanor for a pilot to operate a plane in any manner 
except that for which he had been licensed by the government.®” 


Airplane Pilots: 


On only two occasions have the courts been faced with the death 
of an insured under a policy containing an aeronautical exception 
clause while actively piloting a plane,®*' and though identical ex- 
ception clauses and substantially identical facts were involved in 
both cases, directly contra and irreconcilable decisions mark the re- 
sult of the litigation. Tersely rejecting any ambiguity contention 
and citing only the Price case as authority for the rule that “being 
engaged in aviation operations means taking part in the operations 





owned and flown by the holder of a federal private pilot’s license, which per- 
mitted the licensee to pilot a plane in private flight but specifically prohibited 
the flying of aircraft for hire. A California (over which state flight was made) 
statute made it a misdemeanor for a pilot to operate a plane in any manner 
except that for which he had been licensed by the government. Insured paid 
no fare before the flight, but respondent argued on trial of the case that there 
was an implied contract between the insured and pilot for payment of such fare 
and that this implication constituted insured a fare-paying passenger, thus 
bringing his death within the coverage of a policy issued on his life by de- 
fendant insurer which contained the following exception: death shall not have 
resulted from bodily injuries sustained while participating in aviation or aero- 
nautics except as a fare-paying passenger. Held: No contract can be created 
by an attempted agreement for the services of a person required to be licensed 
under California Law for the protection of the person to be served, nor im- 
plied from a request for an acceptance of such unlicensed services. Therefore 
as insured was not a fare-paying passenger he cannot recover under the policy. 
Judgment for defendant). 

88. Met. Life Ins. Co. of N. Y. v. Halcomb, ibid. 

89. The pilot of the plane held the following Federal license: “This cer- 
tifies that the pilot whose photograph and signature appear hereon is a private 
pilot of aircraft of the United States. The holder may pilot all types of licensed 
aircraft, but may not for hire transport persons or property nor give piloting 
instruction to students.” 

90. California Civil Statutes (1929) p. 1875, Sec. 5: “It shall be lawful for 
any person to operate or participate in the operation of any aircraft within the 
State of California or to act as an airman in connection therewith if such 
person is licensed and registered under the laws of the United States or any 
regulation made pursuant thereto, but it shall be unlawful for any person to 
act as an airman in any capacity except that for which he is licensed under the 
laws of the United States or any regulation adopted pursuant thereto.” 

Sec. 8: “Any person, firm, association or corporation violating any of the 
provisions of this act, which violation is not herein declared to be a felony, shall 
be guilty of a misdemeanor, and upon conviction thereof, shall be fined not more 
than one thousand dollars, or imprisoned for not more than six months, or be 
subject to both such fine and imprisonment.” 

91. Taylor v. Prudential Ins. Co. of Amer., 142 Misc. Rep. 94, 253 N. Y. S. 
55, 1981 U. S. Av. Rep. 41 (1931); Charette v. Prudential Ins. Co. of America, 
202 Wis, 470, 232 N. W. 848, 1931 U. S. Av. Rep. 48 (1931). The insured in 
the case of Price v. Prudentiul Ins. Co. of Amer., note 77, was also piloting the 
plane at the time of his death, but faulty pleading failed to bring this fact 
before the court and the case was considered as though insured was a casual 
passenger. 

92. Price v. Prudential Ins. Co. of Amer., note 77. 
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of an airplane in some direct way,” a New York court concluded 
in the case of Taylor v. Prudential Ins. Co. of America® that re- 
covery was precluded by an aviation or aeronautic operations ex- 
ception clause where insured met death while actively piloting a 
plane. 

The Wisconsin court, however, in the Charette v. Prudential 
Ins. Co. of America” case involving a similar situation refused to 
accept the clear implication of consistent aeronautical exception 
clause litigation to the effect that one actively piloting a plane was 
engaging in aeronautic operations, but instead placed great em- 
phasis on the inconsistencies of cases interpreting the word engaged 
and on this basis concluded the clause to be ambiguous. Even view- 
ing as evidentiary of this ambiguity the fact that the judges of the 
Wisconsin bench could not agree on the exact meaning of the ex- 
ception, the court goes far afield of litigated insurance cases to 
further sustain its opinion. Typical of the decisions cited in the 
substantiation of this ambiguity conclusion was an Alabama case to. 
the effect that engaged in implies occupation or continuous activity 
distinguished from a single act,®*> and another decision interpreting 
the same phrase when used in connection with an ordinance im- 
posing a penalty against a person who is engaged in shooting as 
applying to a single act.* 


Members of Airplane Crew—Other Than Pilot: 


In General—Since the advent of aviation into the business 
field in the form of commercial airlines, the query as to whether 
or not an ordinary aeronautical exception clause would cover the 
death of an insured whose employment calls for constant flying 
under the same hazards as the pilot himself, but who neither takes 
part in the actual operation of the plane nor rides in the passive 





93. Taylor v. Prudentiai Ins. Co. of Amer., note 91 (Gordon A. Taylor was 
killed in the crash of a small two-seated monoplane which he was piloting. The 
evidence showed Taylor to be a member of the ‘Taylor Brothers Aircraft Corp.’ 
and that the plane in which he was killed was one of the products of this cor- 
poration, and known as the ‘Taylor Chummy.’ Taylor was insured under a 
policy containing an aviation or submarine operations or military or naval ser- 
vice in time of war exception clause. Held: The in time of war phrase refers 
only to the last antecedent, and as insured was piloting the plane, he was en- 
gaging in aviation operations and insurer is not liable. Judgment for defendant). 

§ Charette v. Prud. Ins. Co. of Amer., note 91 (Charette witnessed a solo 
landing of one Rollins, and after criticizing same, offered to show him how to 
improve it. Taking over the controls, Charette took off and a few minutes later 
the plane went into a tailspin, and crashed into Milwaukee Bay drowning 
Charette. Deceased was insured by defendant insurer by a $2,000 policy which 
contained a Double Indemnity for Accidental Death provision excluding from 
coverage death resulting from having been engaged in aviation or submarine 
operations or in military or naval service in time of war. Held: The clause 1s 
ambiguous when applied to the death of a casual passenger and therefore is 
to be interpreted most favorably to the insured. Judgment for plaintiff). 
(aes. Nashville, C. & St. L. Ry. v. City of Attalla, 118 Ala. 362, 24 So. 450 

96. Smith v. State of Ala., 50 Ala. 159 (1873). 
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manner of a casual passenger, has been of ever-increasing impor- 
tance. Mechanics, radio experts, stewardesses, etc., have become 
indispensable to the commercial feasibility of successful aeronau- 
tical operations, yet such employees cannot be said to follow avia- 
tion as an occupation even though they find their employment in 
flying. 

Dicta of Decisions Interpreting Other Aeronautical Risks— 
Complete lack of litigation on the point makes any conclusions as 
obviously nothing more than speculation, though dicta and implica- 
tions involving other aeronautical risks suffice to indicate what in 
all likelihood will be the judicial attitude if and when the question 
is litigated. 

Prior to the recent Gregory decision®™ there apparently would 
be little doubt as to the efficacy of a participation in aeronautics 
exception clause as extending to and covering members of the 
crew, and though force and effect of this exception as applying to 
a casual passenger was denied in this decision, dictum is to be found 
in the reasoning of the court indicating that such construction would 
not be followed in the case of a crew member. Evidence of this 
possibility is to be observed in the court’s statement to the effect 
that “those who ride in the plane for some purpose connected with 
its operation . . . may well be indulging in some branch of activ- 
ity connected with aeronautics; but one who rides the plane for the 
sole purpose of going some place .. . is not . . . participating in 
aeronautics. He does not belong to the same craft or class as those 
skilled artisans who participate in the construction, management, or 
operation of the plane.”®* More direct implication could hardly be 
desired. 

A more recent interpretation of participate as having the same 
connotation as engage®® suffices to indicate that the above construc- 
would also likely be adopted in a situation involving an engaging in 
aeronautics exception, though the continued strict construction of 
clauses involving aeronautical operations as referring only to one 
actively piloting a plane’ rather suggests the ineffectiveness of a 
clause involving such operations in covering a member of the crew. 
However, as was demonstrated in the First Nat. Bk. of Chattanooga 
v. Phoenix Mut. Life Ins. Co. case,” if it can be shown that the 





97. Gregory v. Mutua? Life Ins. Co., note 35. 
98. Note 35, 78 F. (2d) at 523. 
99. Martin v. Mutual Life Ins. Co. of N. Y., note 35. . ° 
100. Irwin v. Prudential Ins. Co. of Amer., note 20; Gits v. N. Y. Life Ins. 
Co., note 66; Missouri State Ins. Co. v. Martin, note 66; Price v. Prudential Ins. 
Co. of Amer., note 77: Taylor v. Prudential Life Ins. Co. of Amer., notes 91 


‘ First National Bk. of Chattanooga v. Phoenix Mutual Life Ins. Co., 
note 
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plane is being operated according to the command or directions of 
one flying therein other than in the capacity of a pilot, such party 
in command is considered as taking part in the operations and 
covered by the exception. 

Since the 1934 Mayer v. New York Life Ins. Co. federal de- 
cision interpreted an engaged in aviation operations as a passenger 
or otherwise exception as being so general as to include everyone 
in a plane “whether an airplane employee, pilot, mechanic or execu- 
tive, whether a fare-paying passenger or one traveling on a pass 
or under a license whose death results from his presence on a plane 
at the time of the accident,’?° little doubt has been felt as to the 
all-inclusive effectiveness of every exclusion containing an as pas- 
senger or otherwise addition. That clauses involving aeronautic 
expedition constitute an important exception to this general state- 
ment, however, was clearly pointed out in the Day v. Equitable Life 
Assurance Soc. of U. S. decision’? handed down in April, 1936, 
by the Tenth Circuit Court of Appeals. 

The precise problem, however, is one for the future, and will 
have to remain open until such day as progress and human catas- 
trophe bring it into the courts. 


The Insured While Not Actually in Flight: 


In General—The inherent dangers connected with airplanes 
before takeoffs, after landings, and during forced landings have 
naturally served to raise the important inquiry as to whether or 
not death resulting from injury sustained under any of these cir- 
cumstances would be included in the exception clauses generally 
considered as referring only to accidents arising while the plane is 
in actual flight. Five decisions’ involving generally this point 
have sufficed to lay down the general rule that the aeronautic ac- 
tivity of one who takes an airplane trip includes not only the flight 
itself but the approach to and departure from the plane, as well as 
activities incident to landings necessitated by emergencies arising 
before completion of a contemplated flight. 

Before and After Flight-—Illustrative of this generally ac- 





102. Note 72. 

103. Note 79. 

104. Pittman v. Lamar Life Ins. Co., 17 F. (2d) 870 (C. C. A. 5th, 1927), 
1928 U. S. Av. Rep 188; Cert. denied, 274 U. S. 750, 47 Sup. Ct. 764, 71 L. Ed. 
1331 (1927); Tierney v. Occidental Life Ins. Co., 89 Cal. App. 779, 265 P. 400, 
1928 U. S. Av. Rep. 191 (1928); Note (1932) 3 JouRNAL or AiR Law 321; 
Murphy v. Union Indemnity Co., 172 La. 383, 134 So. 256, 1931 U. S Av. Rep. 35 
(1931) ; Note (1931) 3 JoURNAL or AIR LAW 321; Wendorff v. Missouri State 
Life Ins. Co., 318 Mo. App. 363, 1 S. W. (2d) 99, 57 A. L. R. 615, 1928 U. S. Av. 
Rep. 168 (1927); Note (1928) 16 Georgetown L. Rev. 496; Blonski v. Bankers 
Life Ins. Co., 209 Wis. 5, 243 N. W. 410, 1932 U. S. Av. Rep. 57 (1932); Note 
(1932) 17 Minn. L. Rev. 334; Note (1932) 3 JouRNAL or AIR Law 661 (1932). 
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cepted rule is the Federal case of Pittman v. Lamar Life Ins. Co.1 
where participating in aeronautic activity was construed as covering 
the death of insured resulting from being struck, while walking 
away, by the propeller of a plane in which he had just made a 
flight. A marked tendency toward strict construction of such ex- 
ception clauses has been demonstrated by the courts, however, 
with a striking illustration of such tendency being afforded in a 
recent California case’ permitting recovery, under a statement of 
facts identical with the Pittman case cited above, because of the 
use of the phrase in consequence of in connection with the usual 
participating in aeronautics exception clause. Construing such 
phrase as necessitating conclusive proof that the flight was the 
proximate cause of death before the applicability of the exception 
clause could be permitted, the court placed great emphasis on evi- 
dence to the effect that the insured talked to friends for several 
moments before walking into the path of the propeller and on this 
evidence concluded that death was not in direct consequence of the 
flight and therefore not within the bounds of the aeronautical 
exception. 

Actual intention of the parties has proved to be an element 
of primary importance where construction involved death prior to 
actual takeoff. Illustrative of the importance of this intent is a 
recent Wisconsin decision’ holding an engaged in aeronautics 





105. Ibid. (Pittman owned a plane in partnership with one Baily. After 
the two had made a flight one day they landed at Love Field near Dallas, Tex. 
Baily got out to get a dolly to put under the ship, and while he was gone 
insured got out of the plane and was walking toward his car in front of the 
plane when he was struck by the turning propeller and killed. His policy, 
issued by defendant, contained a participation in any submarine or aeronautic 
expedition or activity, either as a passenger or otherwise exception. Held: 
The term aeronautic activity is broad enough to cover what is ordinarily inci- 
dent to an airplane trip. The aeronautic activities of one who takes such a 
trip do not begin or end with the actual flight, but include his presence or move- 
ments in or near to the machine incidental to beginning or concluding the trip. 
Judgment for defendant). 

106. Tierney v. Occidentai Life Ins. Co. of Cal., note 103 (Tierney flew as 
@ passenger in a plane near Venice, Cal. On landing at the destination, insured 
answered questions put to him in an ordinary tone of voice, acknowledged in- 
troductions to two officers, stepped from the cockpit onto the left wing of the 
plane, then to the ground. He bent over to avoid a drift wire and as he 
straightened up was struck and killed by the turning propeller. His accident 
policy contained the following exception clause: This policy does not cover any 
injury, fatal or nonfatal, sustained by the insured while participating or in con- 
sequence of having participated in aeronautics. Heid: When the machine clears 
the earth and returns successfully to the earth and is resting securely upon the 
ground the ‘aeronautics’—the flight—is completed. Therefore insured was not 
participating in aeronautics at the time of his death. As the facts further show 
that the pilot was not the proximate cause of insured’s death but there was 
the intervening act of deceased in poor judgment in so conducting himself after 
climbing out of the machine as to be struck by the propeller. Therefore his 
death was not in consequence of having participated in aeronautics. Judgment 
for plaintiff). 

107. Blonski v. Bankers Life Ins. Co., note 104 (Plaintiff was injured when 
struck by the propeller of an airplane which he was spinning to start the motor. 
The evidence showed that he was preparing to taxi the plane across the field, 
take on gas, and then take off on a flight. Insured was a licensed pilot. His 
insurance policy issued by the defendant contained the following proviso: ‘The 
disability benefits herein provided shall not be granted if the disability shall 
result from engaging or participating as a passenger or otherwise in aviation or 
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exception to cover the death of insured while spinning the propeller 
of a plane preparatory to taking off, because it was shown that 
insured intended to actively pilot same after he had started the 
motor; and a Louisiana decision’ construing a while in or on a 
device for mechanical navigation exception clause’® as covering 
death of a passenger killed while boarding a plane, on the basis 
of evidence showing insured was boarding with the intent of flying 
in such plane. As to whether or not the exception clause in the 
Wisconsin case’? would have been given effect had the evidence 
shown insured intended merely to fly as a passenger in the plane, 
is, of course, conjectural, though the innuendo of the opinion nega- 
tives any such likelihood. 

During Forced Landings—The broadest scope yet to be ac- 
corded the general theory that aeronautic activities of one who takes 
a plane trip do not begin or end with the actual flight but include 
also movements or presence in or near the machine incidental to 
the beginning or conclusion of the trip, was the result of a Missouri 
decision’ construing a while in or on any mechanical device for 
aerial navigation exception clause’? as covering death of insured 
as the result of drowning when thrown from a seaplane by the 





aeronautics. Held: Plaintiff, in starting the motor incidental to beginning a 
trip, was engaging in performing an act which was so immediately connected 
with and incidental to the trip on which he was about to embark, that he was 
then engaging in aviation or aeronautics within the meaning and intention of 
the exemption provision of the policy. Judgment for defendant). 

108. Murphy v. Union Indemnity Co., note 104. (The deceased insured, 
with some friends, chartered a seaplane for a trip across Lake Pontchartrain. 
After flying across the lake they alighted in the Tchefuncta river alongside the 
shore. Insured landed, and after conversing with friends, returned to the plane, 
which was still alongside the shore, and stepped on the wing thereof to get 
aboard. While in the wing he stepped within the path of the moving propeller 
and was fatally injured. His accident insurance issued by defendant, contained 
the following provision: This insurance does not cover . . . injuries, fatal or 
otherwise, sustained by the Insured while in or on any vehicle or mechanical 
device for aerial navigation, or in faliing therefrom or therewith, or while oper- 
ating or handling any such vehicle or device. Held: It is clear that the clause 
meant very distinctly that the defendant would assume no risk connected with 
aerial navigation. In this case the insured was in the very act of embarking 
on an aerial trip, and was injured and killed as a direct result of his said effort 
to embark thereon. Judgment for Defendant.) 

109. See entire aeronautical exclusion clause fialicized in above note (ibid.). 

110. Bionski v. Bankers Life Ins. Co., note 104. 

111. Wendorff v. Mo. State Life Ins. Co., note 104. (The insured met his 
death while a passenger en route from Miami, Fla., to Biami in the Bahama 
Islands on an aircraft of a type called a seaplane. Because of engine trouble 
the plane was forced to alight at sea, and shortly thereafter was capsized by the 
waves. <A few minutes later the lifeless body of the insured was seen floating 
in the water close by. At the time of his death, insured held a policy issued by 
defendant, which contained as an exception to a $10,000 coverage provision for 
accidental death the following clauses: ‘The insurance hereunder shall not 
cover injuries fatal or nonfatal . . . sustained by the insured . . . while in or 
on any vehicle or mechanical device for aerial navigation, or in falling there- 
from or therewith, or while operating or handling any such vehicle or device.’ 
Held: If a flight is interrupted by mechanical trouble necessitating an involun- 
tary or forced landing, the interval during which the craft is supported by the 
watery element instead of the air is as much a part of the flying trip as the 
other. We are clearly of the opinion that the clause in controversy applies to 
aircraft in the situation shown to have existed in this case.” Judgment for 
defendant.) 

112. See entire aeronautical clause italicized in above note (ibid.). 
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impact of high waves while the machine was resting on the water 
during a forced landing. 

While Flying in a Glider or Motorless Craft—Nor is it 
necessary for an insured to be flying in a plane in order to come 
within the scope of aeronautical exception clauses. This conclusion 
was reached in one of the most novel cases yet to arise,’?* wherein 
was involved the death of a physical director as the result of the 
crash of a glider in which he was riding as the sole occupant purely 
for recreation and pleasure. In construing these facts in relation to 
an engaged in aviation operations exception clause, a Michigan 
Federal District Court ruled that such clause was not to be con- 
strued as referring only to aviation operations as an occupation or 
for profit but to aerial flight of any character whatsoever, and con- 
cluded on the adopted rule of strict construction of operations ex- 
ceptions, that beneficiary could not recover in the instant case.’ 


Judicial Construction of Aeronautical Exceptions: 


“In Time of War” Clause Limitation—Though insurers obvi- 
ously incurred no small amount of liability by the choice of engage 
as expressive of the action intended to be excepted under an avia- 
tion exclusion clause, their position has been on four occasions™® 
placed in double jeopardy by not only using engage but in adding 


or in military or naval service in time of war to the aviation ex- 
ception, without punctuation of any kind. Twice this situation has 
occurred in litigation involving passenger death'?® and twice involv- 
ing death of a pilot.?!” 

Seizing the opportunity of greatly limiting the aviation excep- 
tion or in the alternative having the clause declared ambiguous and 
thus to be construed against the insurer, beneficiaries have con- 





18. Irwin v. Prudential Ins. Co. of Amer., 5 Fed. Supp. 382 (E. D. Mich. 
1938) | Note (1933) 5 Air Law Rev. 382 (Suit to recover under a policy issued 
on the life of one Harold C. Young. Evidence showed that Young, who was a 
Y. M. C. A. Physical Director, had been interested for some time in the flying 
of gliders, had organized glider clubs, and given instructions in the operation of 
the crafts. On Oct. 23, 1931, while flying alone at Bay City, Mich., the glider 
crashed to the ground killing him. At the time of his death, he was insured by 
defendant insurer under a policy which contained the following exception to the 
Double Indemnity provision for accidental death: ‘No accidental death benefit 
shall be payable if the death of insured resulted from suicide, whether sane or 
insane; from having been engaged in military or naval service or in aviation or 
submarine operations’ (italics are the author’s). Held: Giving to the words of 
the exception clause, their plain, popular, ordinary meaning, it seems quite clear 
that the act of operating aircraft through the air is an aviation operation and 
that the person who is so operating such aircraft is engaged in an aviation 
operation. Judgment for defendant. 

114. Id. at 384. 

115. Price v. Prudential Ins. Co. of Amer.,-note 77; Peters v. Prudential 
Ins. Co. of Amer., notes 55 and 56; Charette v. Prudential Ins. Co. of Amer., 
notes 91 and 94; Taylor v. Prudential Ins. Co. of Amer., notes 91 and 93. 

16. Price v. Prudential Ins. Co. of Amer., note 97 (see also note 91); 
shee v. Prudential Ins. Co. of Amer., notes 55 and 56. 

117. Charette v. Prudential Ins. Co. of Amer., notes 91 and 94; Taylor v. 

Prud. Ins. Co. of Amer., notes 91 and 93. 
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sistently contended that the omission of punctuation causes the 
exception to have effect only in time of war insofar as aviation or 
submarine operations and military or naval service are concerned. 
This argument, however, has been adopted on only one occasion,’ 
with the remaining decisions taking the directly contra view.'® 
The most frequently cited authority for this latter construction is 
the familiar rule to the effect that qualifying words, phrases and 
clauses are to be applied to the words or phrase immediately pre- 
ceding, and are not to be construed as extending to or including 
others more remote, unless such extension is clearly required by a 
consideration of the entire text.1?° Such an extension was, of 
course, unnecessary on the interpretation of the policy text as hav- 
ing the connotation of excluding extremely hazardous risks, and in 
the classification of aviation and submarine operations as being risks 
of such nature at all times, as distinguished from military and 
naval service which were to be classified in the hazardous category 
only in time of war. 

Ambiguity—Widespread recognition of the legal platitude 
that where insurance contracts are so drawn as to be ambiguous 
or require interpretation or are fairly susceptible of two different 
constructions so that reasonable intelligent men on reading them 
would honestly differ as to their meaning, the courts will adopt 
that construction most favorable to the insured,’*! has led to varied 
and irreconcilable viewpoints on the part of both state and federal 
courts in aeronautical exception clause litigation.12? The explana- 





118. Peters v. Prudential Ins. Co..of Amer., notes 55 and 56. The court 
said in part, “It is inconsistent to say that the author of the provision had in 
mind the risk from aviation and submarine operations in time of peace, as well 
as in time of war, and the risk from military and naval service, which involves 
aviation and submarine operations, only in time of war. If he limited the risk 
from military and naval service, which includes aviation and submarine opera- 
tions, to time of war, he must have had the same limitations in mind when he 
used the terms aviation and submarine operations, particularly since these 
terms are not set off by commas.” 

119. Note 115. 

120. 2 Sutherland, Statutes and Statutory Construction (2nd ed. 1904) 
$§420 and 421; Black, Handbook on the Construction and Interpretation of the 
Law (2nd ed. 1911), c. 5, §73; 36 Cyc. 1123. Cf. Holmes v. Phenix Ins. Co. of 
Brooklyn, 98 F. 240 (C. C. A. 8th, 1899); Pudget Sound Electric me | et al. 
v. Benson, 253 F. 710 (C. C. A. 9th, 1918) ; Cushing et al. v. Worrick, 9 Gray 
(75 Mass.) 382 (1857); Traverse City v. Blair Tp., 190 Mich. 318, 157 N. W. 
81, Ann. Cas. 1918E, 81 (1916); State v. Scaffer, 95 Minn. 311, 104 N. W. 139 
(1905) ; ; Nebraska State Railway Commission v. Alfalfa Butter Co. et. al., 104 
Neb. 797, 178 N. W. 766 (1920); Summerman v. Knowles, 33 N. J. Law 202 
(1868) ; Wood v. Baldwin, 56 Hun. 647, 10 N. Y. S. 195 (1890) ; People v. Salter, 
191 App. Div. 723, 182 N. Y. S. 252 (1920) ; Chestnut Hill € Spring House Turn- 
pike Road Co. v. Montgomery County, 228 Pa. 1, 76 A. 726 (1910); Jorgensen 
et al. v. City of Superior, 111 Wis. 561, 87 N. W. 565 (1901); Zwietuschy et al. 
v. Village of East Milwaukee, 161 Wis. 519, 154 N. W. 981 (1915); Dagan Vv. 
State of Wisconsin, 162 Wis. 353, 156 N. W. 153 (1916). 

121. See citation of numerous authorities as to this rule, note 43. 

122. Peters v. Prud. Ins. Co. of Amer., notes 55 and 56 (engaged in avia- 
tion operations construed as ambiguous as relating to death of casual passenger) ; 
Gits v. N. Y. Life Ins. Co., note 66 (engaged in aeronautic operations construed 
as ambiguous as relating to death of casual passenger) ; Charette v. Prud. Ins. 
Co. of Amer., notes 91 and 94 (engaged in aviation operations construed as 
ambiguous as relating to death of casual passenger) ; Missouri State Ins. Co. Vv. 
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tion for the marked frequency with which courts treat the question 
in such cases is apparent when consideration is given to the fact 
that the plaintiff beneficiaries had everything to gain and nothing 
to lose in the consideration of such contention by the judiciary, 
and therefore have argued the point in practically every case yet to 
arise. 

Only on one occasion since the transition of aviation into the 
occupational category,’?* has participating in aeronautics exception 
clauses been considered as unambiguous,‘ though, with unanimity, 
cases arising before such occupational era adopted the contra 
view..* Failure of insurers to add as passenger or otherwise to 
the exception has been construed in more recent decisions as em- 
phasizing ambiguity.'° 

Grounds for adoption of ambiguity in the various decisions 
vary from a simple statement to the effect that “the language is 
inept’’??’ to lengthy citation and detailed explanation of authorities 
construing in various ways expressions used in the particular ex- 
ception clause.’ Failure of the judges of the appellate court 
rendering the decision to agree as to the exact meaning of the 
exception has even been cited in one case as illustrative of ambiguity 
in the particular clause therein involved.'”® 

Though, as has been stated on one occasion, “the court will not 
do any fine or precise balancing of reasons or splitting of hairs to 
uphold its contention,’’!*° the court can yet resort to the construction 
of ambiguity only when, after using such helps as are proper to 
arrive at the intent of the parties, some of the language used or 





Martin, note 66 (participating in aviation operations construed as ambiguous as 
relating to death of casual passenger) ; Martin v. Mutual Life Ins. Co., note 35 
(participating in aeronautics construed as ambiguous relating to death of casual 
passenger) ; Gregory v. Mutual Life Ins. Co., note 35 (participation in aero- 
nautics construed as ambiguous as relating to death of casual passenger) ; 
Travelers Ins. Co. v. Peake, note 45 (participating in aeronautics construed as 
not ambiguous as relating to death of casual passenger) ; Masonic Acc. Ins. Co. 
v. Jackson, notes 55 and 57 (engaged in aviation construed as not ambiguous 
as relating to death of casual passenger) ; Goldsmith v. New York Life Ins. Co., 
note 72 (engaging as passenger or otherwise in aeronautic operations construed 
as not ambiguous in relating to death of a casual passenger) ; Taylor v. Pru- 
dential Ins. Co., notes 91 and 93 (aviation or submarine operations construed as 
not ambiguous as relating to death of pilot) ; Irwin v. Prud. Ins. Co. of Amer., 
note 113 (engaged in aviation operations construed as not ambiguous as relat- 
ing to pilot of glider) ; Sneddon v. Mass. Protective Ass’n., note 34 (participa- 
tion in aeronautics construed as not ambiguous as relating to death of casual 
passenger) ; Day v. Eq. Soc. of U. S., note 79 (engaging as a passenger or other- 
wise in aeronautic expedition construed as not ambiguous as relating to death 
of casual passenger). 

123. See infra page 331. 

124. Sneddon v. Mass. Protective Assn., Inc., note 34. 

. Bew v. Travelers Ins. Co., note 32; Travelers Ins. Co. v. Peake, note 

45; Meredith v. Business Men’s Acc. Ass’n., note 44. 

126. Gits v. N. Y. Life Ins. Co., note 66; Mo. State Life Ins. Co. v. Martin, 
note 66; Gregory v. Mutual Life Ins. Co.. note 35. 

127. Peters v. Prud. Ins. Co., notes 55 and 56. 

338. Gite v. Ne ¥. “Life Ins. Co., note 66; Charette v. Prud. Ins. Co. of 
Amer., notes 91 and 94. 

2 Charette v. Prud. Ins. Co. of Amer., note 91. 

180. Id., 232 N. W. at 850. 
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phrases inserted in the policy are still of doubtful import.4** The 
ambiguity construction cannot apply where the language is un- 
equivocal and unambiguous and sufficiently plain and clear as to 
express the intent of the parties.1** Nothing can be read into a 
policy which is not there by action of such contracting parties.1* 
Nor is the fact that the intent might have been better expressed 
of any serious import, as it is ambiguity and not awkwardness of 
language which opens the door for such construction in favor of 
the insured.’** As to the formulation of any sort of definite cri- 
terion as to the ambiguity or non-ambiguity of any particular ex- 
ception clause, only a study of the bases used and attitudes ex- 
pressed by the courts in the various decisions involving such con- 
tentions, is needed to conclusively show the impossibility of any 
such achievement.’*> Connotations of words and groups of words 
vary according to the opinions and reactions of the particular 
individual, and this element of human discretion is, of course, be- 
yond the realm of categorical fixation. 

Time—One of the most noticeable tendencies on the part of 
courts construing the various aeronautical exception clauses is the 
utter disregard, in the majority of cases, of the time when the 
contract was formulated between the parties and of the meaning 
of the particular terms used in expressing the exception at such 
time. 

Particularly illustrative of this arbitrary tendency as meaning 
the difference between recovery and non-recovery under a policy 
containing an aeronautical exception clause, is the case of Masonic 
Accident Ins. Co. v. Jackson.48® Faced with a statement of facts 
showing insured to have been killed in 1923 while flying in a plane 
as a non-fare-paying passenger, and while insured under a policy 
containing a clause to the effect that death or disability of the in- 
sured while engaged in aviation was not covered by such policy, the 
Appellate Court of Indiana, deciding the case in 1925,157 held: 


“Suppose the policy had provided it should not apply to anyone ‘engag- 





See Foot v. Aetna Life Ins. Co. of Hartford, Conn., 61 N. Y. 571, 585 


32 C. J. 1158, Sec. 265 (c). 

Irwin Vv. toe Ins. Co. of Amer., note 113. 

Goldsmith v. Y. Life Ins. Co., note 72. 

Illustrative es ‘two diametrically opposed views as to ambiguity in- 
terpretations in cases involving identical facts and aviation es is the 
following statement in the recent Day v. Equitable Life Assur. Soc. of U. note 
79, case referring to Gibbs v. Equitable Life Assur. Soc. of U. S8., note 72 “(both 
cases involving engaging as passenger or otherwise in aeronautic expeditions 
construed in relation to death of an insured while flying as a casual passenger). 
“Although entertaining the highest respect for the Court of Appeals of N. Y., 
we do not agree that there is a “wait ambiguity or conflict in a clause em- 
bracing passengers on expeditions . 

136. Notes 55 and 57. 
137. 147 N. E. 156. 
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ing in tobagganing,’ could it be asserted with any degree of plausibility that 
one riding on the sled, but who had no part in the management or steering 
of the sled, was not engaged in tobagganing? If we engaged the owner of a 
row-boat to take us for a pleasure ride on a river, we most certainly would 
he engaging in boating.” 


However, on appeal to the Supreme Court of Indiana, the 
decision handed down in 1929,8* subsequent to the definite estab- 
lishment of aeronautics as an occupation, rejected this mere action 
criterion of engaged as related to a non-occupational activity, and 
adopted that of continuity of action, basing its conclusions on the 
following premise: 


“To say that one is ‘engaged’ in an occupation signifies much more than 
the doing of one act in the line of such occupation.”189 


Other cases adopting substantially the same mode of inter- 
pretation as the above case are: Benefit Association of Railway 
Employees v. Hayden (decided 1927; date of policy not shown; 
insured killed in 1926) ;14° Price v. Prudential Ins. Co. of Amer. 
(decided 1929; policy issued in 1925; insured killed in 1927) ;** 
Gits v. New York Life Ins. Co. (decided 1929; policy issued in 
1920; insured killed in 1923) ;147 Missouri State Life Ins. Co. v. 
Martin (decided 1934; policy issued in 1921; insured killed in 
1933) ;*43 Goldsmith v. New York Life Ins. Co. (decided 1934; 
policy issued in 1925; insured killed in 1932) ;14* Mayer v. New 
York Life Ins. Co. (decided 1934; policy issued in 1921; insured 
killed in 1931) ;145 Gregory v. Mutual Life Ins. Co. (decided 1935; 
policy issued in 1925; insured killed in 1933.)** 

As late as 1935, in the argument on the Gregory case,'*" in- 
surers have unsuccessfully contended that neither lapse of time nor 
extrinsic nor intrinsic changes in science, art, or mechanical devel- 
opment can possibly change the meaning that must be judicially 
given to contractual language, which at the time of its adoption by 
the parties excluded a certain risk, so as to make that very lan- 
guage mean such a different thing as to include in 1933 the very 
risk, which in 1925 the parties agreed by such language should be 
excluded. 

And in the rejection of such contention, the not unimportant 





Notes 55 dnd 57. 
Note + 164 N. E. at 631 (italics in text are the author’s). 


27. 
66. 


e 72. 
e 35. 
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query is raised as to whether the courts are following the familiar 
rule that “contracts must be construed with reference to the inten- 
tion of the parties at the time of entering into the contract”’* and 
are not in obvious effect violating the principle laid down by the 
United States Supreme Court in the case of Commonwealth of 
Virginia v. West Virginia® that “the contract is still to be inter- 
preted according to its true intent, though altered conditions may 
have varied the form of fulfillment.” Truly suggestive is such 
language of another interesting inquiry as to just what is the true 
intent of a contract of life insurance with respect to risks that in 
their nature are likely to change during the expected life of the 
policyholders. 

Intent—Illustrative of the conflicting views of courts as to 
this intent are the decisions involving expeditions as expressive of 
the activity to be excepted from coverage.1*® One construes the 
use of such word in the contract made prior to the occupational era 
of aviation as expressive of the intent to exclude every flight made 
by insured in a plane ;?5" while another interprets the use of the word 
in a policy also issued during the preoccupational era of aviation, 
as being indicative of intent to exclude a certain extraordinary haz- 
ard which at that time made flight in a plane an expedition, and 


that if conditions change and travel by airplane is no longer subject 
to such hazards, the exception was not intended to apply.?®? In still 
another and more recent expedition decision, the court further con- 
fuses the situation in presenting the reasoning that “if it were 
intended when the policy was drafted and offered for sale to exclude 
from coverage every loss resulting from an airplane trip or flight, 
it is believed that counsel drafting the clause could have found 





148. See 13 C. J. 523, §482. Commonwealth of Virginia v. West Virginia, 
238 U. S. 202, 236; 35 S. Ct. 795, 809; 59 L. Ed. 1272, 1288 (1915) ; McNaughton 
v. Stephens, 8 Ga. App. 545, 70 S E. 61 (1911); Batchelder v. Batchelder, 220 
oo igs E. 455 (1914). 


150. Gibbs v. Equitable Life Assurance Soc. of U. 8., note 72; Provident 
Trust Co. of Philadelphia v. Equitable Life Assurance Soc. of U. S., note 79; 
Day v. Equitable Life Assurance Soc. of U. S., note 79. 

151. Gibbs v. Equitabie Life Assur. Soc. of U. 8., ibid.: ‘We conclude, 
therefore, that, in excluding from the benefit of a double indemnity death re- 
sulting to a passenger in a submarine or aeronautic expedition, the intent of 
the parties to the insurance contract grew out of and reflected the general 
belief that presence on a trip or journey in a vessel or machine of this type in 
regular transit constituted such a momentous adventure and was accompanied 
by such unusual danger and extraordinary hazard that neither party expected 
the policy to cover the risk of casualty.” 

1 Prov. Trust Co. of Philadelphia v. Equitable Life Assurance Soc. of 
U. S., note 79: “Appellant notes that, in 1926, aviation was extremely hazardous 
and not generally recognized as a method of transporting passengers, and sug- 
gests that the parties for that reason intended to include in the words aero- 
nautical expeditions all flights by airplane; that is, that all travel by airplane 
in the conditions then existing would be excepted, because any flight might 
perhaps be considered an expedition. In spite of that arbitrary understanding, 
if conditions change and travel by airplane is no longer subject to the extraor- 
dinary hazard which once made flight an expedition, the exception cannot be 
held to haye been intended to apply.” 
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language less apt to mislead the buying public than such a redoubt- 
able phrase as this.’'5° 

Life insurance contracts, unlike most contracts which contem- 
plate performance at a reasonably definite time or times, usually so 
near in the future that language will have the same meaning when 
the time for performance arrives that it has when the contract is 
executed, always involve the possibility that performance may ex- 
tend over a long period of years—long enough for changing con- 
ditions to change the meaning of words. And, as observed by Mr. 
Justice Holmes while on the bench of the United States Supreme 
Court “a word is not a crystal, transparent, and unchanged; it is 
the skin of a living thought and may vary greatly in color and con- 
tent according to the circumstances and the time in which it is 
used.””154 

If this seemingly adopted view of construing aeronautical ex- 
ceptions as of the time of interpretation without regard to the time 
of the issuance of such policy seems to warp the recognized theories 
of contracts, it must be remembered that insurance is gradually 
evolving away from the law of contracts. Typical of the recognition 
of such fact is the statement of Dean Pound of the Harvard School 
of Law in his Lecture on Judicial Empiricism,'® to the effect that 


“our courts have taken the law of insurance practically out of the category of 
contract, have taken the law of surety companies practically out of the law 
of suretyship and have established that the duties of public service companies 
are not contractual.”156 


Present Status of Policies Relying on “Engage” and “Participate” 
Aviation Risk Exclusions: 


Obvious lack of any appreciable degree of consistency in the 
numerous interpretations and constructions of the varied aeronau- 
tical exception clauses gives rise to the query as to whether there is 
really any distinction between engage and participate or have the 
courts created, as was suggested recently in an address before the 
Association of Life Insurance Counsel,’ a “distinction in form 
that does not exist in substance?” Certainly lengthy and detailed 
decisions drawing narrow lines of distinction between the two 





1538. Day v. Equitable Life Assurance Soc. of U. 8., note 79. 

154. Towne v. Hisner, 245 U. S. 418, 425; 38 Sup. Ct. 188, 159; 62 L. Ed. 
372, Big (1917). 

5. Pound, The Spirit of the Common Law (1921) p. 186. 

ibe. See also Patterson, Essentials of Insurance Law Kist Ed. 1935) p. 44: 
“The general law of contracts has been warped almost beyond recognition in 
applying it to insurance controversies.” 

157. Vaughn Miller, Generai Counsel, Volunteer Life Ins. Co., Chattanooga, 
Tenn., speaking before Association of Life Ins. Counsel, May 25, 1931. Address 
reprinted in b. 1. CG, Vv. 5, p. 74. 
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action expressions,®* bear evidence of opinion, at least on behalf 
of some federal and state courts, that variation does in reality exist 
in substance, though such decisions themselves contain evidence of 
the interchange of the words as conveying a similar idea when the 
courts abandon the role of precisionist and discuss the issues 
involved. 

Among the more definite classifications of the words as being 
expressive of the degree of activity excepted from the coverage 
of the policy were judicial interpretations to the effect that “engage 
means that one must take part in the operations of the plane in some 
way other than participating in flying,”**® and “participate denotes 
activity not included in the narrower compass of the word en- 
gage.”"*° Other decisions, however, have added the necessity of 
continuity of action to the above,’* arriving at the conclusion that 
“the word engage gives the impression of meaning something more 
than occasional participation,’’®* while the real meaning of engage 
has been suggested, in another jurisdiction, to be entirely dependent 
on the particular activity with which it is used, varying from the 
meaning of simple singular action in the case of non-occupational 
activity to that of continuity of action of such a degree as to ap- 
proach a vocation in the case of an activity of occupational status.?* 

Such distinctions, however, have been flayed in more recent 
cases as being “hairsplitting and subtle’ and as being based on 
meanings understood by scholars and not as used in the ordinary 
speech of the people.*** Such denunciations have ultimately re- 
sulted in the conclusion that “participate has the meaning and effect 
of engaging in and other words of similar import and meaning,’’?* 
though it is to be particularly noted that in this abolition of distinc- 
tion between the two expressions, both have been thrown, when 
used in connection with aviation, into the continuity of action cate- 
gory, long recognized as demanded by the occupational status of 
such activity.?°° 

Though admittedly well founded in authority and reason when 
construed in such manner where the particular policy involved was 
issued subsequent to the recognized advent of aviation into the 





158. First Nat. Bk. of Chattanooga v. Phoenix Mut. Life Ins. Co., note 67; 
Flanders v. Benefit Ass’n. of Ry. Employees, note 21; —— Vv. N. Y. Life 
Ins. Co., note 72; Gits v. N. Y. Life Ins. Co., note 66; Price v. Prudential “~—. 
Co. of Amer., note 77; Peters v. Prudential Ins. Co. of Amer., notes 56 and 5 

169. Flanders v. Ben. Ass’n. Ry. Emp., note 21. 

160. First Nat. Bk. of Chattanooga v. Phoenix Mut. Life Ins. Co., note 67. 

161. Ibid., Peters v. Prud. Ins. Co. of Amer., notes 55 and 56; Gits v. N. 
¥. i. Ins, Co., note 66. 
Peters v. Prud. Ins. Co. of Amer., ibid. 
Goldsmith v. N. Y. Life Ins, Co., note 72. 
Mo. State Life Ins. Co. v. Martin, note 66, 69 S. W. (2d) at 1084. 
Ibid.; Gregory v. Mutual Life Ins. Co., note 35. 
Supra pp. 312-313. 
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occupational field, such a construction of participate and engage 
obviously tends to work an unreasonable hardship on the insurer 
when litigation involves a contract entered into at a time when 
aviation was recognized as only an art or sport'®’ and as not re- 
quiring more than mere presence in the instrumentality to classify 
one as being both participating and engaging. Numerous opinions, 
however, promulgated by highly respectable courts, are to be found 
adopting such mode of construction.?® 

It is submitted, in the light of these authorities, that insurance 
companies will in all likelihood be held liable in cases involving 
any of the millions of insured persons holding policies containing 
these engaging and participating exception clauses where death results 
from riding as a casual passenger in either a private or transport 
plane.’®® Pilots and members of the crew, however, will be included 
within the exclusion,!”° while, with the exception of clauses involv- 
ing aeronautic expedition as expressive of the activity,” if the 
exclusion contains an additional as passenger or otherwise phrase, 
the casual passenger will also be covered.**? 

(To be concluded) 





167. Adopting the strict construction theory of the numerous engage and 
participate cases (see supra note 21), ample authority for identical construction 


of the two words is to be found even in dictionary definitions. Webster’s, New 
International Dictionary (1932) defines both words as meaning “to take part.” 
See Bew v. Travelers Ins. Co., note 32, as to “pre-occupation” interpretation. 

168. See pp. 330-332 Benefit Ass’n. Ry. Employees v. Hayden, note 53; 
Price v. Prud. Ins. Co. of Amer., note 77; Gits v. N. Y. Life Ins. Co., note 66; 
Mo. State v. Martin, note 66; Goldsmith v. N. Y. Life Ins. Co., note 72; Mayer 
v. N. Y. Life Ins. Co., note 72; Gregory v. Mutual Life Ins. Co., note 365. 

169. See petition for certiorari to U. S. Sup. Ct. in Gregory v. Mutual Life 
Ins. Co., note 35, p. 2 (Cert. denied), 

170. Gregory v. Mut. Life Ins. Co., note 35, 78 F. (2d) at 523: “One who 
rides the plane for the sole purpose of going some place, of being transported 
by it as a passenger, is not, we think, in the absence of words requiring such 
construction, participating in aeronautics. He does not belong to the same craft 
or class as those skilled artisans who participate in the construction, manage- 
ment, or operation of the airplane” (italics are the author’s). 

171. See Day v. Eq. Life Assur. Soc. of U. 8., note 79. 

172. See Mayer v. N. Y. Life Ins. Co., note 72, 74 F. (2d) at 119: “But 
the addition of the words as passenger or otherwise makes the phrase (engaging 
in aeronautic operations) all-inclusive. It covers every one, whether an airplane 
employee, pilot, mechanic, or executive, whether a fare-paying passenger or one 
traveling on a pass or under a license, whose death results from his presence on 
a@ plane at the time of the accident” (italics are the author's). 





AN OUTLINE OF AIR LAW PROBLEMS* 


Joun H. WIGMoRE 


International Law: 


(1) In International Law, the first principal question is this: 
Must one nation allow the aircraft of another nation to come freely 
into the air space over the first nation’s territory? 

Already, for marine travel and land travel, this question has 
long been answered plainly in the negative. Each nation is sovereign 
on its own territory; therefore it may admit or exclude nationals 
of another nation in its own discretion. The only limitation is that 
it must make no unequal discrimination between other nations, so 
that any exclusion must be based on general conditions equally ap- 
plicable to all. Should the same principle be applied to air travel? 

This raises the question: Does each nation have sovereignty 
in the air-space above its territory, as on the land itself? Or is the 
air-space above the land free to all, like the ocean? No one nation 
can exclude nationals of another nation from the ocean. Is the 
air-space free to all, like the ocean? 

Thirty years ago this question was answered in the affirmative 
by the Institute of International Law, a body of sixty jurists, who 
at their meetings attempt to formulate the principles of interna- 
tional law. But when the Great War came, in 1914-1918, it was 
perceived that national defense would be endangered, if the air- 
space over each country could be freely entered by aircraft from 
another nation. Hence, the opinion of jurists changed. It is now 
unanimously agreed that each nation has the same sovereignty in the 
air-space above that it has on the territory below. Hence no for- 
eign aircraft can enter this country, except by license. 

(2) But now a second problem arises. Commerce in the air 
would be obstructed unless the nations permitted free travel between 
all nationals in the air, as they already do on land. Hence, arose a 
distinction between military aircraft and civil aircraft. A military 
aircraft from another country cannot enter this country without 
express permission in each case, precisely as is the rule today for 
marine warships. But civil aircraft ought to be admitted freely, 
if they fulfill necessary conditions of safety. Therefore, interna- 
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tional conferences have been held, to agree upon uniform conditions 
of safety to be observed before foreign civil aircraft may be ad- 
mitted. 

Such a conference was held at Paris, France, in 1919, at which 
time by international convention a committee was organized to 
adopt uniform rules. The United States delegates signed that con- 
vention; though it has not yet been ratified. The Committee thus 
organized is known by its French name, Commission International 
de Navigation Aérienne, but usually it is named by the initials 
C.I.N.A. 

The principal condition adopted by that Convention is that a 
civil aircraft coming from another country shall be certified by the 
administrative authorities of that other country to be a safely con- 
structed ship and to be piloted by a competent person. Each coun- 
try determines for itself the proper conditions for granting such 
licenses. When thus licensed, the foreign airship may freely enter 
the other country. But this permission applies only to countries 
which have become a party to the above convention. Hence, civil 
aircraft of other countries do not automatically obtain the benefit 
of this convention; they must in each case obtain permission to 
enter. 

As the United States has not yet ratified that international 
convention, the entry of aircraft from adjacent American countries 
has meanwhile been facilitated by specific bilateral conventions 
made by our State Department with Canada, Mexico and other 
countries. 

(3) But, thirdly, these conventions apply only to individual 
aircraft, not to airlines. There is a vital difference between an 
individual aircraft, coming when it pleases and carrying what it 
pleases, and an airline coming on regular service (“scheduled” ser- 
vice is the technical name) and holding itself out as a common 
carrier of passengers and goods. It is the distinction correspond- 
ing to that of the private carrier and the common carrier, in ter- 
restrial traffic. 

Thus our Government, if asked to permit the establishment of a 
foreign airline entering this country, has to consider several special 
aspects. For example, it must ask reciprocal privileges for an 
American airline to enter the foreign country; it may see fit to 
designate special routes of approach, ports of entry, and so on. 

Up to this time no such license for entry of a foreign airline 
has been granted. The Secretary of Commerce by law has the 
authority to grant such licenses. But the State Department must de 
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the negotiating for the convention. And the Post Office Depart- 
ment is the authority to make the contract for mail. Hence, all 
these departments must cooperate. 

The Imperial Airways Company of Great Britain has an appli- 
cation now pending for a transatlantic service, with reciprocal 
privileges offered to the Pan American Airways Company. Doubt- 
less the German Zeppelin Company and the French Airways Com- 
pany will before long offer other proposals. 

This question did not arise when the Pan American Airways 
last year made its initial flights across the Pacific Ocean, because 
the way-stations and the terminal at that time were all in U. S. 
territory. 

(4) But there remains one further limitation on foreign airline 
traffic. The permission to a foreign airline to come into a country 
extends only to its arrival and departure for foreign commerce. It 
cannot engage in domestic commerce. 

This limitation is based on the analogy of marine law. All 
nations have always required that the marine commerce within the 
country shall be limited to its own nationals; for example, an 
American vessel is not entitled to engage in coastwise commerce in 
England or Canada, nor a British vessel in coastwise commerce in 
the United States. The same will be true of foreign aircraft. Each 
country reserves the internal commerce for craft of its own na- 
tionality. 

(5) A final question remains in International Law. How 
shall we know to what country an aircraft belongs? That is, how 
is the nationality of an aircraft determined? 

To answer this question, the analogy of marine ships has been 
adopted. Nationality is determined by registration. The owner- 
ship of the craft does not determine its nationality, but the place of 
its registration. If the airship is registered in the Bureau of Air 
Commerce of a particular foreign country, it has the nationality of 
that country. Each country determines the conditions of registra- 
tion; usually the airship must be owned by a national of that coun- 
try ; and in the case of a corporation, a majority of the shareholders 
must be nationals. 

This principle may thus result in occasional deadlocks; for ex- 
ample, if an American lawyer or business man residing in Paris or 
in Mexico City owns an aircraft, he cannot by law register it in that 
country ; nor can he register it in the United States unless it is duly 
inspected and certified here. These anomalies will some day be 
straightened out. 
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Such are the main principles of International Law as applied 
to aviation. 


National Law: 


The other field of problems is National Law. Here the prob- 
lems fall into two groups, problems of Public Law and problems 
of Private Law. 

(A) Public Law. The problems of public law are mainly 
three. The first question is: How far should the Government 
regulate and control air traffic? 

(1) The main consideration is that of safety. Aircraft are as 
safe as marine vessels if they are properly constructed and properly 
managed. In railroad transport, the Government has never at- 
tempted to license engineers and conductors, nor to inspect trains 
for safety. But in marine transport every ship’s officer has to have 
a certificate of competency, and every vessel has to conform to cer- 
tain requirements for safety at sea. For air transport, the analogy 
of marine transport is controlling. This is effected by granting a 
license, after due inspection. 

Safety requires four kinds of precautions: 

(a) First, the type of construction must be a safe one; the 
Government Bureau prescribes the types of construction, as to size 
of wings, kind of engine, instruments of navigation, etc. 

(b) Next, each particular aircraft, when completed, must be 
inspected, to determine whether it fulfills a prescribed type of con- 
struction. 

(c) Thirdly, the pilot must be a competent experienced per- 
son; hence he must pass an examination and receive a license, as in 
the case of other occupations requiring special skill. 

(d) And finally, the aircraft, when it engages in regular 
travel, must follow particular routes, so as to avoid collisions and 
arrive safely at the desired destination. Hence the Government 
lays down traffic rules. It also builds signal stations at various 
points on the land below, so that the pilot can observe the regular 
and safe route. Even in crossing the Rocky Mountains from 
Chicago to California, the railway traveler can perceive at night 
these electric beacons on the high peaks, placed there to guide the 
air pilots at night. 

(2) The second problem, for Government regulation, is the 
economic one, i. e., that of competition. Should the Government 
allow any person whomsoever to conduct a regular line of aircraft 
for commercial transport? In other words, should competition be 
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unlimited? The Government does not any longer allow unlimited 
competition in building railways on land. On the other hand, in 
marine transportation new lines can always be freely started. 
Which analogy should control for airlines? 

Hitherto in the United States free competition has been al- 
lowed. But the new bill, now pending in Congress, would adopt 
the opposite policy, viz., it would prevent wasteful competition, and 
therefore would require a certificate of convenience and necessity 
before licensing a new line. 

(3) In public law, the third great problem is this: In Gov- 
ernment regulation, what is the scope of state power and what is 
the scope of federal power, respectively? 

The answer is obvious: 

(a) The state power extends to intrastate traffic, and to that 
only. But in order to secure harmony of operation with the fed- 
eral government, the state laws already enacted, forty-five in all, 
provide that the airmen and the aircraft must have a federal license. 
This secures harmony of operation, and saves the states enormous 
expense in maintaining licensing and inspection bureaus. But uni- 
formity between the several state laws is also desirable. So a 
uniform aeronautical regulatory act has just been approved by the 
National Conference of Commissioners on Uniform State Laws, 
and will now be pushed along for adoption. This uniform law is 
modeled on the Illinois Act, the first and the best of its kind, en- 
acted in 1931. 

(b) The federal power extends to interstate traffic. 

Here the great problem it: What department of the federal 
government shall exercise this control? The present condition of 
the federal law is satisfactory to no one, because the control is 
divided between three or more departments. The Department of 
Commerce controls the licensing of airmen and aircraft and air- 
lines, and supervises the navigation facilities of the air routes. 
The Post Office Department lets the contracts for carrying mail. 
The Interstate Commerce Commission has final control over mail 
rates. The Labor Relations Board supervises pilots’ hours and 
wages. This subdivision of control works great hardship on the 
airlines. Reform is urgently needed. The Federal Aviation Com- 
mission of 1934 prepared a model bill placing the control in a 
single body, the proposed Air Commerce Commission. Or, in- 
stead of that, the control could be concentrated in an Air Com- 
merce division of the Interstate Commerce Commission. But the 
new bill lies dormant in Congress. What is urgently needed is that 
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the Congress should wake up and do something to relieve the air- 
lines from the present handicaps of divided control. 

(B) Private Law. There remain the problems of private 
law, that is of the rights of individuals. Naturally, these problems 
are analogous to those which arise for travel on land. The prin- 
cipal ones are three: (1) What is the carrier’s responsibility to 
the passenger for his safe carriage? (2) What is the carrier’s 
responsibility to the owner of goods carried, for their safe carriage 
and delivery? (3) What is the responsibility of the aircraft owner 
for damage done to persons or property on the land below the air- 
space? j 3 

(1) and (2). As to the carrier’s responsibility to the pas- 
senger, this is of course regulated partly by contract. And the 
same is true of the carrier’s responsibility for goods carried. The 
carrier in his contract usually seeks to minimize his liability. But 
the law cannot allow him to evade it entirely. He must at least be 
responsible for damage due to an unsafe condition of the ship. But 
whether he shall be responsible for negligent management by the 
pilot has been much disputed; also whether he shall be responsible 
beyond a limited amount of money. Similar dispute had already 
long ago taken place in respect to the responsibility of railway car- 
riers and marine carriers. Each state has already adopted some 
compromise rule for railway and for marine carriers. And there 
will be soon a similar settlement of the rule for air carriers, Prob- 
ably the best solution will be to require the carrier to place accident 
insurance upon both passengers and goods, while charging a small 
extra premium to cover the cost of insurance. This will give the 
carrier the benefit of limited liability, yet force it to carry adequate 
insurance. 

(3) As to the aircraft owner’s liability for damage done to 
persons or property on land beneath, by dropping things or by the 
tall of the craft, there have been two rival theories. One is the 
theory of absolute liability regardless of fault. The other is the 
theory of liability only in case of fault, that is, fault in the con- 
struction or in the management of the craft. At present, neither 
tule has been finally adopted, except in a few tentative decisions. 

Whatever rules be adopted on these various points, it is highly 
desirable that there be uniformity between the different laws of 
the several United States and other countries. 

For domestic interstate traffic, this subject is now being worked 
upon by a Committee of the National Conference on Uniform State 
Laws. This Uniform Act will be one of the most difficult to frame, 





342 JOURNAL OF AIR LAW 


and a year or two will probably elapse before a consensus is reached 

But, furthermore, now that transpacific and transatlantic pas- 
sages are in sight, uniformity with the laws of other countries is 
very desirable. 

In this field some progress has already been made. An inter- 
national conference of government delegates was held at Warsaw, 
Poland, in 1929. At that conference a convention establishing a 
uniform air carrier law for all nations was adopted. This conven- 
tion has been ratified by the United States and a few other coun- 
tries. However, the international committee (C. I. T. E. J. A.) 
continues to study the subject, so as to secure ultimately the agree- 
ment of all nations, and an annual meeting of the committee will 
take place in Switzerland during the coming September. 





IMPROVED AIRCRAFT SAFETY 
FACTORS* 


Joun H. Getssef 


Flying has its hazards and admission of this fact does not 
constitute a condemnation of flying as dangerous any more than 
does the admission of the hazards of any other activity condemn 
that activity. Adopting the tactics of the ostrich and refusing to 
face these hazards does not eliminate them nor does it remove them 
from the vision of others. Only by recognizing hazards and openly 
discussing them can we hope to make material progress toward 
their reduction. I make these observations because there are those 
in the aviation industry who consider it almost treason for anyone 
in that industry to even mention the facts which I shall present to 
you this afternoon. 

Flying is now safe—relatively. In the first six months of 1930 
the passenger miles flown per passenger fatality were 2,375,664. 
In the first six months of 1935 the corresponding figure was 40,- 
714,664, an increase in safety on scheduled airlines of 1,700% in 
the short period of five years. That is a wonderful record and a 
tribute to all who had any part in its accomplishment. But, again, 
I assume that the fact that one should be able to fly twenty-four 
hours per day and 365 days per year for the rest of his or her life 
on our airlines and still die from natural causes is not what you are 
interested in. You desire to have pointed out the causes of fatalities 
in aviation that you may participate in efforts to reduce them. 

It would seem most logical in an effort to reduce fatalities in 
any industry to first study the records of that industry to determine 
the greatest source of hazard and hence the most vulnerable spot 
for attack. I imagine that your thoughts, like those of most people, 
turn immediately to scheduled flying and stop right there when air 
transportation is mentioned. It will probably be somewhat of a 
surprise to you to learn that scheduled flying is not even the better 
half of flying—in terms of mileage flown or passengers carried. 

Relative to air miles flown, from the latter half of 1928 to the 
first half of 1935 (the last period for which statistics are available), 
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miscellaneous flying accounted for approximately 80% of the total 
mileage until it started its retrogression.1 In the first six months 
of 1935 it still exceeded scheduled flying by about 40% and it is to 
be expected that this is its all-time low in relation to scheduled 
flying. Further, it is interesting to note that, in 1929, the non- 
scheduled flyer supported a larger manufacturing industry than did 
our military services and scheduled flying combined. 

During the seven-year period, 1928-1935, the fatalities in sched- 
uled flying accidents totaled only 222 whereas non-scheduled flying 
exacted a toll of 2,561, a ratio of almost 12-1. Such figures should 
be convincing to you in indicating that phase of flying toward which 
your activities could well be directed. Lest you assume that non- 
scheduled flying concerns only pilots, another chart has been pre- 
pared to show the relative number of passengers carried by sched- 
uled and non-scheduled services. In 1929, non-scheduled operations 
carried eleven times as many passengers as were carried by the 
scheduled lines. During 1930, ’31, and ’32, the non-scheduled 
activities fell off considerably, but I believe I am safe in saying that 
the present ratio of approximately 3 to 2 is probably as low as this 
ratio will ever become. 

The curves showing the semi-annual fatalities for scheduled 
and non-scheduled flying gave the impression that the record for 
the latter was improving more rapidly than that for the former. 
This was due to the reduction in non-scheduled flying and the in- 
crease in scheduled flying. The relative safety of the two branches 
of flying is better depicted by the chart showing the number of 
fatal accidents per 10,000,000 miles of flying. Here again you will 
find evidence pointing unmistakably to the most vulnerable front 
against which to direct your attack. Two things will be noted. 
First, the accident rate for non-scheduled flying exceeds that for 
scheduled flying in the order of ten to one. Second, the accident 
rate for non-scheduled flying has not shown as great an improve- 
ment over the past seven years as that shown by scheduled flying. 

In fairness to the aviation manufacturing industry it should be 
pointed out here that this record does not necessarily indicate the 
advance which they have made in decreasing the hazards of flying. 
In contrast to the airlines which have a relatively rapid turnover of 
equipment, the airplanes used in non-scheduled flying today have an 
average age which is greater than would be normally expected 





1. It has been necessary to omit several charts which accompanied this 
wee. (may substance of the material in the charts has, however, been in- 
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due to the large production in 1929 and the decreasing production 
since that time. If the rate of retirement of airplanes had a more 
normal relation to the rate of production this record would un- 
doubtedly be better. The airplane of today’s production is un- 
doubtedly safer than the airplane of yesterday’s production and if 
you were to purchase a new airplane today you could discount to 
a considerable degree the hazards as shown by this curve. 

Having located that part of flying which affords the greatest 
opportunity for improvement, the next logical step is to locate the 
particular hazard which exacts the greatest toll. Another chart 
shows the fatal accidents per 10,000,000 miles which may be credited 
to pilot errors. For non-scheduled flying they account for over 
50% of all of the accidents. It has been assumed here that the 
ratio of causes applying to all accidents also applies to fatal acci- 
dents. The tremendous difference between the record for non- 
scheduled and scheduled flying should be noted. It is startling proof 
of the statement credited to Mr. Ford that flying is 90% pilot and 
10% airplane. Here then is a source of accidents in flying which 
accounts for most of the fatalities and has a record which is de- 
serving of the most careful consideration. Again, the reduction in 
fatalities per month shown is due to a great extent to the reduction 
in the amount of flying and unless the mileage accident rate is 
reduced this curve is due to mount upward again as private flying 
regains its stride. 

It is fully appreciated that some may argue that it is impossible 
to make a plane fool-proof just as it is impossible to make an auto- 
mobile fool-proof. However, I cannot, and I believe you will not, 
agree with the philosophy of thought that if a pilot crashes it is 
generally his own fault and nothing should be done about it. Nor 
can I agree with those who believe that all airplanes are constructed 
for the purpose of teaching people to fly and that for this purpose 
an airplane which is unusually safe is unsatisfactory. It is my 
sincere belief that it is essential to a normal growth of private flying 
that some airplanes be made as safe and as easy to fly as is humanly 
possible. Let us not deny a canoe for the man who wants one but 
let us also not deny a rowboat to the man who prefers it. We may 
find him more numerous and also better able to buy. 

I regret to say that all airplanes now being constructed are not 
as simple to fly and as safe as they could be. The reason are three- 
fold: (1) the influence of those mentioned previously who see no 
reason for seeking added safety or ease of control; (2) the belief 
on the part of many that the sacrifice in speed which would gener- 
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ally be required would not be justified; (3) the lack of funds to 
carry on the development work required to attain the desired re- 
sults. Recognizing the importance of private flying and faced with 
the facts heretofore presented, the Bureau of Air Commerce re- 
quested and secured legislation permitting it to assist in the develop- 
ment of flying equipment in an effort to bring private flying up to 
the level which it should attain in the United States. Believing that 
the greatest impetus that could be given would be that attained by 
simplification of the art of flying and a decrease in its hazards, the 
Bureau has directed some of its efforts in this direction. 

There has been considerable opposition to this activity on the 
part of the Bureau and perhaps partly due to this opposition the 
funds which have been available have been pitifully meager for the 
task undertaken. A significant indication of this opposition ap- 
peared in the press lately in connection with the investigations of 
safety in air transport being conducted by a Senate Committee. It 
was reported that an investigator for this Committee testified that 
the Bureau was guilty of using funds appropriated for airway aids 
for the development program. The appropriation act to which he 
referred specifically provided that it was to encompass the ex- 
penditures on development and the proportion to be used thereon 
was not specified. Actually the amount so used was $50,000. less 
than 1% of the appropriation. In contrast to this figure, repre- 
sentatives of the airlines appearing before this Committee recom- 
mended that $30,000,000 be appropriated for improving airway aids. 
Considering the fact that no fatalities have yet been proven to be 
due to inadequate airway aids and that even if they were charged 
with every accident in which they could possibly have played a part 
it would not amount to five per cent of the total, I do not believe 
that you who are interested in the reduction of hazards regardless 
of whom these hazards may affect will agree that the Bureau has 
been negligent as charged. In fact, I would expect that you would 
feel that the Bureau should be commended rather than condemned 
for recognizing and directing at the most prolific source of aviation 
fatalities some of its efforts to increase the safety of this means of 
transportation. 

Accident records show conclusively that the most frequent 
cause of accidents charged to pilot errors is that of stalling. In 
general it may be stated that when the speed of an airplane is re- 
duced below a certain value, either intentionally or unintentionally, 
uncontrollable and sudden loss in altitude results. If this occurs at 
a sufficient elevation and the pilot is competent it is not serious. If 
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it occurs at too low an altitude the results are apt to be fatal regard- 
less of the skill of the pilot. Stalls are generally the result of at- 
tempting to climb too rapidly, attempting to extend the glide to reach 
the desired landing spot or to an error of judgment in a down-wind 
turn. Unfortunately there is generally nothing in the attitude or 
performance of a plane to forcibly call to the attention of the pilot 
that he is approaching a stall. Unfortunately also the stall is at- 
tained by a perfectly normal and natural movement of the controls. 

It is my impression that the Bureau of Air Commerce through 
its Development Section was first to call attention to the fact 
that in addition to the need of coordinating two controls for guiding 
the airplane in the horizontal plane it is necessary to coordinate two 
controls for guiding the airplane in the vertical plane and that the 
improper coordination of the latter two controls causes more acci- 
dents than the improper coordination of the former two controls. 
In guiding the airplane in the horizontal plane it is necessary to 
coordinate the rudder and the ailerons. Improper coordination will 
cause the plane to move sidewise, either toward the center of the 
turn which is called slipping or out from the center which is called 
skidding. In guiding the airplane in the vertical plane it is necessary 
to coordinate the elevators and the throttle. In most planes the in- 
dividual movement of either of these controls will change the direc- 
tion of the plane’s path relative to the horizontal and also its speed 
along the path. Unfortunately the natural tendency of anyone is to 
consider the throttle as the speed control and the elevator as the 
direction control. There probably would be fewer accidents if this 
tendency could be reversed. 

Although it was previously stated that an airplane became stalled 
when the speed dropped below a certain value, it could also have 
been stated that it stalled at a certain angle of attack of the wings, 
one being a direct function of the other. The elevators are prima- 
tily the control of the angle of attack and hence the speed. When 
they are used as a control of the flight path, then their effect upon 
the angle of attack and speed may be temporarily overlooked with 
the possibility of a stall as a consequence. This is actually what 
occurs when the pilot stalls in an attempt to climb too fast or to 
glide too far. In contrast to this, if the pilot considered the ele- 
vators solely as the control of speed, which they truly are, then he 
would have no occasion to reduce the speed to the stalling point 
unless with intent to do so. 

In two of the airplanes with which the Bureau is experimenting 
the propeller has been so located that the throttle has little effect on 
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speed and is therefore solely a control of the flight path. In a third 
this characteristic was almost but not quite attained and probably 
will be present in any future models. Experiments will be con- 
tinued on these airplanes in an effort to make the lever controlling 
the throttle effective in controlling the flight path beyond the range 
which can be attained with the throttle only. This will be attained 
probably by use of an air brake which will be applied by this lever 
after the throttle is fully closed. , 

Another method of guarding against the stall is that of so 
limiting the elevators that even though they are improperly used 
they have not sufficient power to cause a stall. The most serious 
objection to this procedure is its effect upon the landing character- 
istics of the airplane and the higher landing speed resulting. With 
the type of landing gear used on most airplanes today this is an 
important consideration. On the three airplanes previously men- 
tioned, the landing gears are so designed that they may be landed 
at any speed or attitude and on these the limitation of the elevators 
does not complicate the landing procedure. The higher landing 
speed required is also offset by the ability to apply full brakes at 
any time. As an example one of these planes with controls limited 
so that the stall could not be reached and a landing speed of just 
under 50 miles per hour was landed over a 35 foot obstacle and 
brought to rest within 400 ft. of the base of the obstacle—which is 
probably a record for airplanes of its general class. It is believed 
that the work so far done on these planes has amply demonstrated 
the possibility of obviating the need of coordinating two controls for 
guiding the airplane in the vertical plane and of guarding against 
the inadvertent stall or completely eliminating it. 

The need for coordination of two controls for directing the 
airplane in the horizontal plane and the possibility of eliminating 
this requirement has been much discussed. Much to my surprise 
the desirability of so doing was also a subject of discussion at a 
recent aeronautical engineering meeting. One of the engineers in 
the discussion stated that it had never even occurred to him that 
the desirability of eliminating one control should be questioned; to 
him it appeared axiomatic. This engineer expressed my thoughts 
exactly. The arguments on the other side illustrated quite well the 
tendency of airplane engineers to design for the pilot and not for 
the would-be-pilot. One engineer taking this side of the question 
stated that he had addressed an inquiry to a large number of pilots 
and that he found them generally opposed to the elimination of any 
control. I would have assumed this reaction. However, tests con- 
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ducted in England proved beyond doubt that the most difficult part 
of learning to fly was that of having to coordinate controls. In a 
series of experiments the time required to learn the operation of 
all of the controls separately was found to be only a fraction of the 
time required to learn the proper coordination of any two. 

As in the case of limited elevator control there are obstacles in 
the way of the elimination of either the rudder or the ailerons. In 
addition to the difficulty of getting one control to be as effective as 
two controls, which I believe can be satisfactorily overcome, there 
is the present need of permitting an intentional side slip which does 
require the independent use of the ailerons and rudder. The side 
slip is used as a means of control of the glide path and in the absence 
of a satisfactory substitute it does assist greatly in landing at a 
desired spot. As mentioned previously, however, other means can 
be provided which will not only be much easier to handle but will 
not be a source of danger. 

The intentional side slip is also used in making cross wind 
landings which are becoming more common with the construction of 
landing strips. Here again the unusual type of landing gear previ- 
ously mentioned appears to offer a solution. This type of landing 
gear has so far shown an ability to automatically correct for cross 
wind landings with no tendency toward groundloop. In one of 
these ships tests have been made with single control for directing 
the airplane in the horizontal plane. The results were exceedingly 
promising and landings and take-offs 90° across the wind were 
readily made with only one control. 

For most of the airplanes purchased by the Development Sec- 
tion there has been one requirement which to the uninitiated would 
appear to be quite superfluous. They would expect it to be met 
without special mention. This requirement is that the pilot be able 
to see where he is going. It is generally not met more often than 
it is met. Although it is true that the pilot in all planes can see 
along his flight path when he is flying at cruising or top speed, in 
most he can not see along this path during landing, taxying and 
take-off, just when it is most essential that he be able to do so. 
Just how bad this visibility can be, was well illustrated not so long 
ago when a pilot taxied into a Ford automobile and did not know 
what he had hit until he left his seat. And that airplane was sup- 
posed to have good visibility. 

The subject of visibility is closely related to another character- 
istic of airplanes which certainly does not simplify their control and 
which can be eliminated whenever this seems to be justified. I 
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speak of the fact that airplanes point in the direction of their flight 
path in the vertical plane only at one speed. At higher speeds they 
point below the flight path and at lower speeds they point above 
the flight path. The speed at which they point along the flight path 
is generally the cruising speed and under this condition visibility 
along the path is usually attainable. The loss of such visibility 
during landing, taxying and climbing is due to the plane pointing 
above the flight path during these maneuvers. 

It is my belief that many of the fatal accidents of the past 
would not have occurred if the airplane did not have this char- 
acteristic. As mentioned previously, common causes of inadvertent 
stalls and spins are those of attempting to climb too rapidly or glide 
too flat. It was pointed out that there was nothing in the attitude or 
performance of the plane to indicate to the pilot that he had passed 
through that point of control movement which gave him his best 
performance and that the control had reversed the relation between 
direction of movement and effect. If the plane always pointed in 
the direction of the flight path, then its attitude would tell the pilot 
immediately just what effect the control was exerting. For ex- 
ample, in going into a climb the pilot would continue to pull the 
control back just so long as the nose of the plane continued to come 
up and would quite instinctively stop the movement of the control 
when further movement caused the nose to go down instead of up. 
The same would be true in any attempt to secure the flattest glide 
possible. ‘ 

Such a characteristic should also have some effect upon re- 
ducing the number of accidents occasioned by failing to clear an 
obstacle by providing the pilot with an indicator of his flight path. 
In the absence of one it is only natural that a pilot may be deceived 
by the attitude of his plane and believe that his flight path clears 
the approaching obstacle. There probably have been many amateur 
pilots who have paid the penalty because they believed that if they 
could point their airplane over an obstacle they would not hit it. 

This characteristic can be obtained with variable incidence 
wings which permit the angle of the fuselage with the flight path 
to remain fixed while that of the wings is varied. Several airplanes 
of this type have been successfully flown, the most noteworthy ex: 
periments probably being those of Professor Merrill. Just why 
they have not made more progress I do not know but I do recall 
that the Guggenheim Safety Council either overlooked this char- 
acteristic of such airplanes or considered it of no importance as in 
their report they stated there were no advantages to be gained by 
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this type of construction. Although the Bureau has done nothing 
with this type of plane to date its investigation will be taken up 
when funds permit. 

Another aviation problem which has received our consideration 
and the solution of which appears to be at hand is that of engine 
and propeller icing. This is a not infrequent source of accidents. 
With the assistance of the Bureau a carburetor has been developed 
which appears to be entirely free of any icing tendency. The 
Bureau is also responsible for the development of a means for pre- 
venting ice formation on propellers. 

Flying is now safe—relatively. A competent pilot flying a 
modern airplane is probably much safer traveling in the air at 120 
miles per hour than he would be traveling on the highway at one- 
half this speed. Flying does have its hazards, however, and the 
Bureau of Air Commerce hopes to continue to exert its energies 
toward reducing them. It is my belief, which is shared by many 
others, that within the short life of the Development Section of the 
Bureau and with an expenditure which has been insignificant as 
compared to that spent on airway aids, the Bureau has been re- 
sponsible for developments which in the next two years will prob- 
ably account for a greater reduction in fatal accidents per mile 
flown than would be accomplished by the complete elimination of 
all accidents on our scheduled airlines. Let us hope that the Bureau 
will be permitted to continue unmolested and with adequate funds. 
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STATE REGULATION 


N.A.S.A.0. ANNUAL MEETING AT HARTFORD: 
TENTATIVE PROGRAM* 
Wednesday Afternoon (September 23rd) 


Newark Airport—Inspection of airport traffic control system and terminal 
airport operation (schedule to be announced by Vice-President GiLt 
Ross WILson). 


Wednesday Evening 


New York City—Evening free (Headquarters to be announced). 


Thursday Afternoon (September 24th) 


3:00 P. M. Inspection of Pratt & Whitney and Hamilton Standard Pro- 
peller plants. 


Thursday Evening 
6:00 P. M. Opening Dinner (Hotel Headquarters at Hartford to be 


announced). 
Addresses of Welcome. 


President’s Address: Hon. Frep B. SHErirr, Commissioner of Aero- 
nautics, State of Montana. 


Secretary-Treasurer’s Report: Pror. Frep D. Face, Jr, Member 
Illinois Aeronautics Commission. 


Report of Legal Counsel: Hon. Georce B. Locan, of Missouri. 


Friday Morning (September 25th) 
9:30 A. M. Election of Officers. 


10:30 A. M. “Aviation Insurance.” Hon. J. E. Hoskins, Chairman, Avi- 
ation Committee, Actuarial Society of America. 


11:00 A. M. “Airlines and State Aviation Regulation.” Hon. C. R. 
SMitH, President, American Airlines, Inc. 


Friday Noon 
12:00 M. Informal luncheon. 





* For the Proceedings of the Fifth Annual Meeting, see 6 JoUuRNAL OF AIR 
Law 477 (1936). 
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Friday Afternoon 
2:00 P. M. “Airports” (A Round Table discussion). 
Discussion Leaders: Cor. SuMpTER SMitTH, Federal Works Progress 
Administration, Washington, D. C.; Hon. Joun S. Wynne, Chief, 
Airport and Mapping Section, Bureau of Air Commerce; Hon. 
Gitt Ross Witson, First Vice-President, N. A. S. A. O., and 
Director, Department of Aviation, State of New Jersey. 


4:00 P. M. Reports from N. A. S. A. O. Standing Committees on: 
1. Flight Strips. 
2. Compulsory Wheel Brakes. 
3. Airport Rating. 
4. Federal-State Aid for Airports. 


Friday Evening 


Open for further arrangements. 


Saturday Morning (September 26th) 
9:30 A. M. “Federal and State Cooperation” (A Round Table discussion). 


Discussion Leaders: Hon. EuGene L. Vinat, Director of Air Com- 
merce; Cor. J. Carrott Cone, Assistant Director of Air Com- 


merce for Air Regulation; Hon. Ricuarp S. Boutette, State 
Coordinator, Bureau of Air Commerce; and Hon. Frep L. 
Situ, Director of Aeronautics, State of Ohio. 


11:30 A. M. “Probable Aircraft Trends in the Near Future,” Hon. 
Joun H. Getsse, Chief, Development Section, Bureau of Air Com- 


merce. 


Saturday Noon 
12:00 M. Informal luncheon. 


Saturday Afternoon 
2:00 P. M. Reports of Committees. 
4:00 P. M. Miscellaneous Business. 


Saturday Evening (Annual Banquet) 


6:30 P. M. Addresses by Hon. Wiipur L. Cross, Governor of the State 
of Connecticut; Hon. Royat S. Copetanp, United States Senator 
from New York; and Hon. J. Monroe Jounson, Assistant Secretary 


of Commerce. 
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CERTIFICATE OF CONVENIENCE AND NECESSITY FOR 
INTRASTATE AIR LINE OPERATION 


STATE OF ILLINOIS 
ILtinois COMMERCE COMMISSION 


Cuicaco & SouTHERN Arr Lines, INC. 
(formerly Pacific Seaboard Air Lines, Inc.) 

In the matter of application for a certificate of convenience 
and necessity to operate an air transport carrier for transportation 
of persons and property between Chicago, Peoria and Springfield, 
(in connection with operation of an interstate transport service 
between Chicago and New Orleans). 

First Supplemental application filed by Pacific Seaboard Air 
Lines, Incorporated, formerly Chicago and Southern Air Lines, 
Incorporated, for a certificate of convenience and necessity to 
operate as an air transport carrier for the transportation of per- 03689 
sons and property between Chicago, Peoria, and Springfield and 
between Chicago and Bloomington, Illinois. 

Petition to substitute parties filed by Pacific Seaboard Air 
Lines, Incorporated (formerly the Chicago & Southern Air Lines, 
Incorporated) and Chicago & Southern Air Lines, Inc., jointly 
and each for itself prays that Commission will substitute Chicago 
& Southern Air Lines, Inc., for Pacific Seaboard Air Lines, In- 
corporated (formerly the Chicago & Southern Air Lines, Incorpo- 
rated) as applicant in original case under above docket number 
and file and record of proceedings in original case be considered 
a part of and applicable to substituted case. J 





ORDER 


By the Commission: 


On the 13th day of June, 1935, Chicago and Southern Air Lines, In- 
corporated, a California corporation (formerly Pacific Seaboard Air Lines, 
Inc., a California corporation) engaged in interstate commerce as a common 
carrier of passengers, baggage, mail, parcels and express between Chicago, 
Illinois, and New Orleans, Louisiana, via Peoria, Illinois, Springfield, Illinois, 
St. Louis, Missouri, Memphis, Tennessee and Jackson, Mississippi, by means 
of an air transport line, filed its petition with this Commission asking therein 
for a certificate of convenience and necessity to install, operate and maintain 
an airport transport service for the transportation of persons and property 
between Chicago, Illinois, Peoria, Illinois, and Springfield, Illinois, in con- 
nection with and as a part of its said interstate air transport operation as a 
public utility, as defined by an act, entitled “An Act concerning Public Utili- 
ties” approved June 29, 1921, effective July 1, 1921, as amended. 

After due and proper legal notice, as required by law and by the rules, 
regulations and general orders of the Commission, the above entitled cause 
was set and came on for hearing before a duly authorized examiner for 
the Commission at its offices in Springfield, Illinois, on the 2nd day of July, 
1935, and on said day petitioner appeared and introduced evidence. The 
respondents appearing or being represented were American Airlines, Inc., 
The Alton Railroad Company, Chicago, Rock Island and Pacific Railroad 
Company, Illinois Central Railroad, Railway Express Agency, City of Peoria, 
Peoria Association of Commerce and the Springfield Chamber of Commerce. 
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Written protests were filed by The Alton Railroad Company and American 
Airlines, Inc., as objectors. Citizens of Peoria and vicinity and Springfield 
filed petitions urging the grant of a certificate of convenience and necessity. 
Said case was continued from time to time with proper adjournments to the 
12th day of May, 1936, during which time evidence was introduced at several 
of the hearings and the name of the petitioner herein was changed by 
proper and appropriate procedure from Chicago and Southern Air Lines, 
Incorporated, to Pacific Seaboard Air Lines, Incorporated, without objection 
by the interested parties to this proceeding and with the consent of the 
Commission. 

On the 27th day of April, 1936, Pacific Seaboard Air Lines, Incorporated 
(formerly Chicago and Southern Air Lines, Incorporated) and Chicago and 
Southern Air Lines, Inc., filed a joint petition praying therein, jointly and 
each for itself, that the Commission allow the substitution of the new cor- 
porate entity, namely Chicago and Southern Air Lines, Inc., for Pacific Sea- 
board Air Lines, Incorporated (formerly Chicago and Southern Air Lines, 
Incorporated) as the petitioner or applicant both in the original case bearing 
Illinois Commerce Commission docket No. 23689 and the First Supplemental 
application filed in case No. 23689 hereinafter mentioned, and that the entire 
record and files of case No. 23689 be made a part of the record in the case 
bearing Illinois Commerce Commission docket No. 23689 First Supplemental 
application. Said First Supplemental application having been filed with the 
Commission on the 27th day of April, 1936, by Pacific Seaboard Air Lines, 
Incorporated (formerly Chicago and Southern Air Lines, Incorporated). 

The Commission by appropriate action granted petitioner’s requests as 
hereinbefore set forth, cancelled the hearing set for May 12, 1936, and reset 
the entire cause for hearing at the offices of the Commission in Chicago, 
Illinois, on the 14th day of May, 1936, at the hour of ten o’clock A.M. 
Eastern Standard Time and the interested parties were so notified. 

On said 14th day of May, 1936, the case bearing Illinois Commerce 
Commission docket No. 23689 First Supplemental application after due and 
proper legal notice as required by law and by the rules, regulations and 
general orders of the Commission, was called and came on for hearing before 
a duly authorized examiner for the Commission. Petitioner appeared and 
introduced evidence. Other appearances were namely: American Airlines, 
Inc. ; Illinois Aeronautics Commission; The Alton Railroad Company; Illinois 
Central Railroad Company; Bloomington Association of Commerce and 
Peoria Association of Commerce, and on this the said 14th day of May, 
1936, said case was designated “Heard and Taken” by the aforesaid examiner. 

In view of the similarity of names involved herein and to simplify and 
clarify the entire subject matter herein under consideration, the Commission 
restates that Chicago and Southern Air Lines, Inc., is the applicant for a 
certificate of convenience and necessity to install, operate and maintain an 
air transport service for the transportation of persons and property for hire 
as a public utility as defined by an act entitled “An Act Concerning Public 
Utilities” approved June 29, 1921, effective July 1, 1921, as amended, between 
Chicago, Illinois, and the Illinois-Missouri State Line at a point on said 
State Line opposite St. Louis, Missouri, and on the shortest practical air 
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routes via Peoria, Illinois, and Springfield, Illinois, and also via Bloomington, 
Illinois, and Springfield, Illinois. 

It appears from the evidence in this case that the petitioner herein, 
Chicago and Southern Air Lines, Inc., is a Delaware corporation, licensed 
to transact business in the State of Illinois as a foreign corporation, having 
charter powers to engage in the business covered by the First Supplemental 
application, filed herein on the 27th day of April, 1936; that petitioner has 
for the past twenty-three months and is now engaged in operating an air 
transport service, interstate, between Chicago, Illinois, and New Orleans, 
Louisiana as hereinbefore stated and the present holder of air mail contracts 
in this field of operation, said contracts covering the Post Office designated 
route number A M-8, the said route being the same as now operated by 
petitioner. 

It further appears that when petitioner, through its original predecessor, 
obtained the said air mail contracts, the compensation allowance therein, 
contemplated additional revenues accruing to the holder thereof from the 
transportation of persons and property and urged the petitioner herein to 
obtain authority so to do from the several states traversed by said petitioner. 
Shortly after being so advised, petitioner through its predecessor, filed its 
application for a certificate of convenience and necessity with this Com- 
mission and in the meantime was transacting an interstate common carrier 
business endeavoring to increase its earnings and thereby enable petitioner 
to purchase more up-to-date equipment, etc.; that for a period of several 
months petitioner sustained heavy losses and on August 14, 1935, legislation 
became effective\ increasing the compensation under the air mail contracts; 
that during this entire period it became necessary for petitioner to make 
certain changes in its corporate and financial structures and this case was 
continued from time to time with the assurance of the President of the 
petitioning corporation that ultimately everything would work out satisfac- 
torily for the petitioner and that the Commission would be justified in per- 
mitting the several continuances; that during this aforesaid period petitioner 
maintained its entire personnel, changed only its corporate name, refinanced, 
put in service over its entire system the latest type of twin motor, all metal, 
twelve place, Lockheed Electra airplanes with a cruising speed in excess of 
180 miles an hour with two pilot service; installed a complete two-way 
radio communication system including the latest type Western Electric trans- 
mitters at the principal stopping points and equipped the said planes with 
Department of Commerce receivers in duplicate and also complete radio 
receivers and radio transmitters; that in addition to the aforesaid improve- 
ments, petitioner increased its traffic personnel, opened offices in Chicago, 
St. Louis, Memphis and New Orleans and entered into a Class “A” agency 
contract with Chicago Air Lines Ticket Office, Inc., which places petitioner 
on an equal basis with all other major air transport companies. 

It further appears that Bloomington, Illinois, has recently been declared 
an air mail stop by the United States Post Office Department and petitioner 
desires to render service to Bloomington, Illinois, as set forth in its first 
supplemental petition filed herein; that the airport at Bloomington is in 
the course of undergoing repairs and improvements to meet the requirements 
of the proper authorities, the completion of which and the approval of same 
is expected in the near future. 
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It further appears that American Airlines, Inc., is the holder of cer- 
tificates of convenience and necessity over the identical routes applied for 
by the applicant herein; however, said American Airlines, Inc., through its 
attorney, stated in the record of this case that his company had no objections 
to the granting of a certificate of convenience and necessity to the applicant 
herein as prayed for in its First Supplemental application; that all other 
authorized existing transportation utilities operating in the immediate field 
herein under consideration, failed to offer to furnish a service of the type 
and class as proposed to be rendered by the applicant herein, said Chicago 
and Southern Air Lines, Inc. 

The Commission having considered the evidence, both oral and docu- 
mentary, adduced at the hearing in this case, the statements of counsel and 
being fully advised in the premises, is of the opinion and finds: 


(1) That Chicago and Southern Air Lines, Inc., is a Delaware corpo- 
ration, licensed to transact business in the State of Illinois as a foreign 
corporation, having charter powers to engage in the business covered by the 
First Supplemental application, filed herein on the 27th day of April, 1936, 
and has for the past twenty-three months and is now engaged in operating 
an air transportation service, by means of airplanes, interstate, between 
Chicago, Illinois and New Orleans, Louisiana, and is the holder of air mail 
contracts covering the aforesaid operation, the same being designated for 
Post Office description Air Mail Route A M-8; that the petitioner herein is 
also engaged in the transportation of persons and property, for hire, inter- 
state and has submitted itself to the jurisdiction of this Commission by the 
filing of its First Supplemental application, praying therein for the grant of 
a certificate of convenience and necessity ; 


(2) That due and proper notice was given to all authorized trans- 
portation utilities in the field and to all other parties entitled to notice as 


required by the law and by the rules, regulations and general orders apper- 
taining to notice of this Commission ; 


(3) That any solvents with respect to the filing of schedules and 
tariffs should be waived by the Commission and petitioner, said Chicago and 
Southern Air Lines, Inc., should be authorized and directed to file its sched- 
ules and tariffs for service to any point or points proposed to be served if, 
as and when such point or points are declared to be adequately equipped 
by the proper governmental agencies having jurisdiction over such matters; 


(4) That this Commission has jurisdiction of the parties hereto and 
of the entire subject matter hereinunder consideration; 


(5) That the service proposed to be rendered by the applicant herein, 
said Chicago and Southern Air Lines, Inc., is a type and class of trans- 
portation service not now rendered by any of the authorized existing 
transportation agencies in the immediate field proposed to be served by 
said applicant except the service of American Airlines, Inc., which is the 
holder of certificates of convenience and necessity heretofore granted by 
this Commission and said American Air Lines, Inc., has, through its attorney, 
stated for the record in this case that it has no objection to this Commis- 
sion granting a certificate of convenience and necessity to the applicant 
herein, said Chicago and Southern Air Lines, Inc., as prayed for in its First 
Supplemental application filed on the 27th day of April, 1936, in case bearing 
Illinois Commerce Commission docket No. 23689; 


(6) That other than American Airlines, Inc., which does not object 
to the granting of the First Supplemental application filed herein, not any 
of the authorized existing transportation utilities operating in the immediate 
field hereinunder consideration, offered to furnish a type and class of service 
as proposed to be rendered by the applicant herein, said Chicago and Southern 
Air Lines, Inc. ; 
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(7) That the only objections to the granting of the certificate of con- 
venience and necessity as petitioned for herein, comes from certain railroads 
operating in the immediate field of operation hereinunder consideration which 
do render a valuable service to the communities served; however, the type 
and class of service proposed herein is an entirely different service, such 
service having been furnished by American Airlines, Inc. since August, 
1931, over practically the same route as applied for herein, without seriously 
affecting the revenues of said railroads; 


(8) That residents from the cities of Peoria, Springfield and Bloom- 
ington appeared, through their respective civic organizations, and urged the 
granting of a certificate of convenience and necessity as prayed for herein, 
stating that such an air transport operation, as proposed, would promote 
the public convenience and was necessary thereto; 


(9) That Bloomington, Illinois, has recently been declared and de- 
signated an air mail stop by the United States Post Office Department, 
stating that service should begin as soon as the airport at Bloomington 
met the requirements of the proper authorities having jurisdiction of such 
matters; that the airport at Bloomington is at present undergoing certain 
repairs and improvements to meet the requirements of said authorities 
and that the completion of same will be realized in the near future; 


(10) That public convenience and necessity requires, and will best be 
served by the installation, operation and maintenance of an air transport 
line between Chicago, Illinois, and the Illinois-Missouri State Line at a point 
on said State Line opposite St. Louis, Missouri, and on the shortest reason- 
ably practical air route between said cities, either via Peoria, Illinois, and 
Springfield, Illinois, and also via Bloomington, Illinois and Springfield, 
Illinois, and the airports located in or adjacent or contiguous to said cities, 
and the transportation by applicant of passengers and property between said 
cities and airports in connection with the operation by applicant of an air 
transport line carrying passengers and property as a public utility between 
points in Illinois, and in the inverse direction; 


(11) That the applicant herein, Chicago and Southern Air Lines, Inc., 
for some considerable time has been successfully operating an air transport 
line carrying mail intrastate and interstate, and passengers and property 
interstate such as is proposed herein, between Chicago, Illinois, and a point 
on the Illinois-Missouri State Line hereinbefore designated, excepting, how- 
ever, making no stop at Bloomington, Illinois; 


(12) That applicant has fully complied with the requirements of Sec- 
tions 55 and 55a of an act entitled “An Act concerning Public Utilities,” 
approved June 29, 1921, effective July 1, 1921, as amended, by insuring, to a 
reasonable amount, its liability to pay all damages which may result from 
any and all accidents due to the negligent use or operation of its airplanes, 
and in addition thereto, has created a reserve fund of $50,000.00 for such 
purpose; 


(13) That the applicant herein has sufficient financial ability, sufficient 
assets, sufficient equipment, a sufficiently experienced staff of officers and 
employees to install, operate and maintain the air transport line and ade- 
quately serve the points proposed to be served, all as stated in the said First 
Supplemental application filed herein; 


(14) That all petitions praying for the several changes in the names of 
the applicant and for making the record in original case No. 23689 a part of 
the record in the case involving the First Supplemental application in docket 
No. 23689 are reasonable and should be granted; 


_. (15) That all motions and protests filed herein which are inconsistent 
with this order should be denied; 


(16) That the prayer of the First Supplemental application of Chicago 
and Southern Air Lines, Inc., filed in this case on the 27th day of April, 1936, 
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should be granted and a certificate of convenience and necessity should be 
issued to said Chicago and Southern Air Lines, Inc., in accordance with the 
findings hereinbefore set forth, subject, however, to the regulations and air 
traffic rules now existing, or which may be promulgated, either by this Com- 
mission or any other duly authorized governmental agency. 

Ir Is THEREFORE OrpereD by the Illinois Commerce Commission that 
Chicago and Southern Air Lines, Inc., the applicant herein, be, and it is 
hereby granted a certificate of convenience and necessity to install, operate 
and maintain an air transport line for the transportation of persons and 
property for hire in and through the air by the most direct and reasonably 
practical air line route, with stoppage on the ground as herein specified for 
the transportation of persons and property, and to transact a general busi- 
ness of rendering an air transport service via the following described routes, 
to-wit: 

Between Chicago, Illinois, and the Illinois-Missouri State Line at a point 
on said State Line opposite St. Louis, Missouri, and on the shortest reason- 
ably practical air route between said cities, via Peoria, Illinois, and Spring- 
field, Illinois, and also via Bloomington, Illinois, and Springfield, Illinois, and 
the airports located in or adjacent or contiguous to said cities, and in the 
inverse direction. 

Ir Is FurtHeR Orperep that the applicant herein, said Chicago and 
Southern Air Lines, Inc., shall not render any service under the certificate of 
convenience and necessity herein granted to the City of Bloomington until such 
time as the airport at said point shall have been approved by the proper gov- 
ernmental agencies having jurisdiction over such matters. 

Ir Is FurTHER Orpberep that Chicago and Southern Air Lines, Inc., shall 
file schedules and tariffs affecting service to and from Bloomington, Illinois, 
with this Commission prior to rendering service under the certificate of con- 
venience and necessity herein granted but nothing herein contained shall be 
construed as a bar or hindrance to petitioner in performing under its air 
mail contracts with the United States Post Office Department. 

Ir Is FurTHER Ornerep that the certificate of convenience and necessity 
herein ordered to be issued is granted subject to the regulations and air 
traffic rules now existing or which may be promulgated, either by this Com- 
mission or any other duly authorized governmental agency. 

Ir Is FurTHER OrpERED that this Commission expressly retains jurisdic- 
tion of the subject matter hereof and of the parties hereto for the purpose 
of issuing any such further order or orders as the Commission, in its judg- 
ment, may deem meet. 

By order of the Commission at Chicago, Illinois, this 26th day of May, 
A. D. 1936. 

(Signed) Wittram W. Hart. 
(SEAL) Secretary. 


MICHIGAN AIRPORT CONFERENCE 


During May 28th and 29th, the State Department of Aeronautics of 
Michigan, under the direction of Col. Floyd E. Evans and Sheldon B. Steers, 
sponsored an airport conference at Traverse City which was attended by 
some one hundred and seventy delegates from about ten states and the Dis- 
trict of Columbia. 
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It is impossible to set forth even the substance of all the papers pre- 
sented at the conference but the following address of Col. Evans will indicate 
something of the splendid progress which has been made in Michigan during 
the last few years: 

“Michigan was one of the first half-dozen states in the United States to 
have an aeronautic commission created by legislature to control and regulate 
the aviation industry in the state. There were, however, several states which 
had taken the first steps toward such a regulatory body by having granted 
certain of their existing state agencies partial if not complete control of 
this industry even prior to 1929 when the Michigan Department of Aero- 
nautics was created by act of the State Legislature. Less than half of our 
states have a semblance of an aviation board or commission. In many states 
the control of this industry is still in the hands of other state agencies such 
as railway commissions, state police departments, state highway departments 
and departments of conservation. Some states have aeronautic directors 
appointed directly by the governor. Many, however, have commission form 
of control such as Michigan’s where we have a seven man Board, five of 
whom are appointed by the Governor and two, namely the State Highway 
Commissioner and Commissioner of State Police, are ex-officio members. 
Michigan’s Aeronautics Board is financed in a manner similar to our State 
Highway Department, namely by a gasoline tax. The three cents per gallon 
collected on aviation gasoline is accredited to the State Aviation Fund and 
used only for aviation promotion, regulation and development. 

“Each state has its particular problem and the programs of the several 
states vary materially; for example, our neighboring State of Ohio with its 
great number of large cities and with its network of interstate airways has 
a very different problem confronting it than does our State or the State of 
Florida or California. Michigan, Florida and California are in many ways 
similar. We must create our own attraction for visiting airmen; for when a 
plane enters any of these states it is probably destined for some point within 
the particular state. Planes pass through these states at no time enroute to 
other neighboring states except in very rare instances. 

“The original reason for the establishment of state aviation bodies was 
mainly the viewpoint of regulation or law enforcement. Later these state 
organizations affliated, forming the National Association of State Aviation 
Officials whose fundamental objective was the adoption of uniform air regu- 
lations in order to prevent the many inconveniences that airmen might be 
subjected to when flying from one state to another due to conflicting regu- 
latory laws. 

“More and more interest has been shown during the past three years by 
states in the establishment of aviation commissions for the purpose of promo- 
tion of aviation and coordinating the work of airport construction under the 
several Federal Work Programs. Existing state aviation departments have 
passed through a transition period of being merely regulatory bodies and 
have mushroomed over night to construction and engineering organizations. 

“Michigan was in the construction field for two years prior to Federal 
Airport Programs and had established a number of emergency fields in the 
northern wooded areas, had encouraged the development of fieids in many 
of our larger communities and had aided in a financial way the improvement 
of a number of existing fields. This work was done with aviation gasoline 





STATE REGULATION 361 


tax funds supplemented with much assistance from the State and County 
Road Commissions and the State Department of Conservation. 

“Twenty-six landing fields were completed or partially completed before 
the start of Federal Work Programs. With the advent of the establishment 
of the C. C. C. camps in Northern Michigan our department for the first 
time took advantage of federal assistance in the development and improve- 
ment of fields. With the aid of this federal agency eighteen fields in addition 
to the twenty-six already started and financed in part by the Aeronautics 
Department were established and completed before the start of the C. W. A. 
program. Surveys were made of future new landing field sites and studies 
were made of improvement necessities on existing fields. When the C. W. A. 
program was started the latter part of 1933 we were in a position to take full 
advantage of the federal funds that were made available, and under this 
program forty airport projects were approved for construction. Of this 
number twenty-five were entirely new fields, the remainder were existing 
fields on which improvement work was done. Approximately one million 
dollars was expended under this program which later was supplemented with 
approximately fifty thousand dollars for the purchase of materials and rental 
of equipment to complete such projects as were left unusable at the end of 
the C. W. A. period. 

“During the F. E. R. A. program, which followed the C. W. A. program, 
work on the initial projects was carried forward and an additional twenty- 
seven projects approved for construction bringing the total projects worked 
on under the F. E. R. A. to sixty-seven including thirty-five entirely new 
fields. Under these two programs in excess of two million dollars was ex- 


pended with very splendid results. Only two of these sixty-seven projects 
were left incomplete at the end of the F. E. R. A. program and construction 
on these fields is now being carried on to completion. 


“A most comprehensive state plan of development was drawn up prior to 
the start of the present W. P. A. program and indications are that this plan 
will come very close to completion if this program carries on through the 
summer months. A total of eighty-nine projects have been submitted to date 
of which forty-six have been actually released for construction and work is 
now in progress. A total of approximately $2,500,000.00 has been tentatively 
approved for the airport construction program in our state under the W. P. A. 
We believe that on the completion of this program Michigan will have as fine 
a network of airports and landing fields as any state can boast of. The suc- 
cess of this program, however, depends a great deal upon you city and county 
officials. We have done our part in acting as co-sponsors of these many 
airport projects. Unless you indicate your interest in these airports the 
W. P. A. officials will very logically allocate their funds to projects that have 
more popular interest. We are especially grateful to the officials of the sev- 
eral Federal Works Programs who have cooperated with us in the further- 
ance of the state airport programs and wish to publicly thank them for this 
cooperation. With your assistance public interest will indicate to these 
federal officials the sincerity and soundness of our program. I wish to call 
your attention to the outline maps that have been prepared showing the air- 
ports in existence in 1926 and those developed under various programs since 
the start of our construction program in 1931. 
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“We have felt justified in promoting and sponsoring the airport develop- 
ment program in our state for several reasons. Primarily Michigan is an 
industrial state employing many thousands of motor and automobile mechan- 
ics. This type of individual is particularly well adapted for the production 
of aircraft. When the time comes for aircraft and aircraft engines to be 
produced in quantities Michigan will no doubt take her place with the leaders 
of the nation in the production of this new transportation vehicle with re. 
sultant employment of many thousands of workmen in the aircraft industry. 
We feel and have very definite proof that the establishment of landing facili- 
ties in our resort and tourist areas will and has attracted many airmen into 
our state who otherwise would probably not have come. In future years we 
feel certain that our network of airports will not only attract many aerial 
tourists and sportsmen pilots but will also bring persons into our state more 
often who have in the past been visiting us only periodically and for short 
periods. How easy it is for a man living at distant cites such as Columbus, 
Cleveland, Buffalo or even New York to fly to Northern Mchigan and spend 
the weekend and return to his business early on Monday. Compare this short 
comfortable flight with the long travel by train or motor car. 

“Starting initially with the objective of establishing emergency fields along 
a north and south route through the Southern Peninsula to the Straits of 
Mackinac, then west through the Upper Peninsula to Ironwood we have ex- 
panded our program and have been establishing and encouraging the estab- 
lishment of fields at all communities where there is a probability of use of 
landing facilities either by the local citizens, by visiting airmen, by Forest 
Patrol planes or for use in case of an emergency. 

“The original plan advocated by our State Department called for merely 
the development of landing strips or small two runway type of fields in areas 
where natural facilities did not exist. These fields would correspond in 
road construction work to a rough graded highway which has neither gravel 
nor hard surface but is merely a passable and usable road during a major 
portion of the year. Our fields were contemplated to be used primarily for 
emergency landings due to inclement weather or mechanical difficulties. Our 
natural sandy type soil lends itself admirably to natural drainage ; consequently 
most of our fields are usable almost all times of the year. As we have 
advanced in our program we have endeavored to carry our fields several 
steps further toward ultimate development, particularly those fields at the 
larger communities and larger resort areas. At these fields we recommend 
sponsoring of projects for widening and lengthening of runways so as to 
accommodate all types of present day private airplanes with capacity loads. 
We have gone still further and advocated the construction of small hangars 
wherever relief labor was available and the demand appeared to warrant 
it. Along our airways traversed by transport, mail and passenger planes 
we have advocated the development of hard surfaced runways of the so-called 
blacktop type of construction which is initiaily economical to apply, requires 
a relatively large proportion of labor, is easy to repair and holds up very 
well under the type of traffic it is subjected to. We have also encouraged the 
night lighting of these latter fields. 

“Just as one of the first objectives of the Hard Roads Association of 
America was to tie together the state capitols of all of our states with hard 
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roads, one of our objectives is to have established a well developed perma- 
nent airport at each county seat. We plan the establishment of suitable land- 
ing facilities at all of cur larger communities and resort areas and at periodic 
intervals along our Great Lakes shore line making it possible in future years 
for airmen to make scenic flights along our many miles of shore line visiting 
our many beautiful summer and winter resort areas. 

“We feel it the duty of all civic minded persons to aid in the establish- 
ment of landing facilities; for by so doing they are helping to encourage the 
development of a great transportation industry and at the same time it is 
aiding in bringing into our great State of Michigan many additional tourists 
who will in future years be using what we believe will be the most comfort- 
able, convenient, fast and reliable means of transportation. The establish- 
ment of an airport or landing field at one, two or a relatively small number 
of communities is not sufficient to make an airplane of value for universal 
use any more than a paved street in front of your home makes a motor car 
valuable unless this strip is connected by a continuous pavement to your 
points of travel. We must have airports and landing fields at every com- 
munity if the airplane is to be of real value as a means of transportation. 
Just as the automobile increased in use and enlarged our radius of business 
and social activity with the increased mileage of good roads so will the air- 
plane enlarge this activity still further as we increase our airports in numbers 
and in quality. 

“Increased private use of aircraft is of interest to every one of us from a 
national defense angle. Every private and commercial airplane is of potential 
value in case of a national emergency and every pilot is a poteniial military 
pilot in case of necessity. Airport facilities at the present time are totally 
inadequate to give the airplane the utility of which it is capable and we 
must continue our construction activity. Every city and county official 
should be impressed with the importance and necessity of a landing field at 
his community. He must, likewise, be impressed with the necessity of main- 
taining this field and improving same to meet the progress of the develop- 
ment of the airplane itself and to meet the increased demand for the use of 
landing facilities. 

“Just as the Federal Bureau of Air Commerce has encouraged and has 
developed the most complete federal airways system in the world provided 
with landing fields, airway beacons, radio aids, weather reporting services and 
other facilities necessary for the safe operation of large transport planes on 
interstate commerce, so must each state pursue an intrastate development of 
airways that will form a network which can be used for feeder lines and for 
operations within the boundaries of each state efficiently and safely. To do 
this we must have the complete cooperation and assistance of our municipal 
and county officials. We are very happy to say, we have had this cooperation 
to date almost without exception. We ask for your continued cooperation. 
If an airport project has been approved for your community help build up 
local interest so that you will be assured of its development while the oppor- 
tunity is here. Support your airport manager and provide sufficient funds 
for maintenance and improvements until such a time as the airport might be 
self-supporting. If there is not an airport in your community make plans for 
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the development of one in the near future. Your State Aeronautics Depart- 
ment stands ready and willing to assist you in every possible way.” 


NORTHWEST AVIATION PLANNING COUNCIL 


While the Michigan Airport Conference was being held at Traverse City, 
another large regional meeting was being held at Spokane, Washington, in 
the interest of aviation development. 

The papers presented to this Council are not available but the interest in 
its activities may be seen from the following proclamation issued by Hon. 
Charles G. Martin, Governor of Oregon: 

“TI urge the citizens of Oregon to take an active interest in the Northwest 
Aviation Planning Council to be held in Spokane, Washington, May 28th and 
29th. This conference undoubtedly is the most important ever attempted by 
the aviation interests of the Northwest. I feel that the people of Oregon 
should extend every cooperation possible to insure its success. I particularly 
urge that all Oregon municipalities interested in aviation be represented at 
the conference.” 
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MEMORANDUM RELATING TO AIR LINE PILOT 
COMPARTMENTS 


The Director of Air Commerce announced on March 28, 1936, that the 
Bureau of Air Commerce has issued the following memorandum to air line 


operators of scheduled interstate passenger service: 

“1, As a precautionary measure, it is requested that until further 
notice all air line first and second pilots in your employ be instructed 
to remain at their controls while in flight and not to leave the pilots’ 
compartment except when it is absolutely necessary in attending to their 
regular duties or in case of emergency, and 

“2. That the practice of permitting passengers in the pilots’ com- 
partment be discontinued, and 

“3, That the practice of visiting with the passengers while in flight 
be discontinued, and 

“4, That the pilots’ compartment be kept securely locked at all times, 
except when either the pilot or copilot is required to be in the passenger 
compartment, and 

“5. That no one be permitted access to the pilots’ compartment or 
copilot’s seat except authorized personnel of the Regulation Division 
of the Bureau of Air Commerce and company employees in line of duty, 
as already provided for in Aeronautics Bulletin No. 7-E, and then only 
at the pilot’s discretion. 

“6. Immediate receipt and acknowledgment of this bulletin and your 
compliance therewith is necessary.” 


CHICAGO AIRWAYS TRAFFIC CONTROL: 
PRELIMINARY INSTRUCTIONS AND REGULATIONS* 


. Effective April 25, 1936, the Airways Traffic Control Office will be in 
operation from 8:00 a.m. to 12 midnight C.S.T. 

. The Chicago Airways Traffic Control boundaries are: 

Minneapolis Louisville 
Detroit St. Louis 
Cleveland Kansas City 
Pittsburgh Omaha 
Cincinnati 

. All inbound schedules for Chicago from the points listed above, or within 
the airway bounded by these points, must be immediately reported to the 
Airways Control Office. 

. If a schedule is not reported as being out of any of the stations con- 
cerned within 15 minutes after scheduled departure time, and no word 
is received from the representative company regarding same, the control 
office will call and ascertain the whereabouts of the schedule. 

. To a certain extent Airways Control Office must also have information 
concerning outbound flights from Chicago as will be noted later in these 
instructions. 

1. The foregoing ome a revision of a similar memorandum issued 


y the Bureau on January 24, 
*Issued May 26, 1936. 
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INBOUND FLIGHTS 


6. The radio check points and inner radio markers for the Chicago area 
are defined below and must be used by all flights having two-way radio 
and proceeding along or across the following airways: 


St. Louis-Chicago —(a) 
(b) 


Kansas City-Chicago—(a) 


Omaha-Chicago —(a) 


(b 


Minneapolis-Chicago—(a) 


(b) 


(c) 


Detroit-Chicago —(a) 


Cleveland-Chicago —(a) 


Pittsburgh-Chicago —(a) 


(b) 


Contact flights: Springfield, Peoria and 
Joliet. 

Direct course: Lincoln, Ill. and the SE. 
leg of the Davenport radio range (accord- 
ing to latest alignment SE. leg of the 
Davenport radio range crosses direct 
route between St. Louis and Chicago at 
Lincoln). Pilots are requested to advise 
their respective companies relative to the 
advisability of using this leg as a check 
point. 

INNER Marker Joliet. 


Kirksville, Burlington, Morse and Sheri- 
dan, Ill. 

InnER Marker Sheridan, Ill, approxi- 
mately. (This point marks the intersec- 
tion of the east leg of the Davenport 
range with the SW. leg of the Chicago 
range.) 


Des Moines, Iowa City, Davenport and 
Sterling. 

INNER Marker Sheridan, Ill. (See inner 
marker paragraph (a) of the Kansas 
City-Chicago route.) This marker for 
flights coming in on SW. leg of Chicago 
range. 

Direct flights will use Sterling as INNER 
MARKER. 


Direct Course: La Crosse, Lone Rock 
and Rockford. INNER Marker Rockford. 
Via Rochester: Rochester, La Crosse, 
Lone Rock and Rockford. INNER MARKER 
Rockford. 

Via Milwaukee: La Crosse, Lone Rock 
and Milwaukee. INNER MARKER Milwau- 
kee. 

Cross-over north legs of Archbold and 


Goshen ranges and McCool. INNER 
Marker McCool. 


Toledo, Archbold, Goshen and McCool. 
INNER MARKER McCool. 


Direct: Columbus, Toledo, Archbold, 
Goshen and McCool. INNER MARKER 
McCool. 
Via Cleveland: Cleveland, Toledo, Arch- 
bold, Goshen and McCool. INNER MARKER 
McCool. 


(c) Via Indianapolis: Cambridge, Columbus, 


Indianapolis, Lafayette and Lansing, II. 
InNER Marker Lansing Airport. (This 
point ordinarily will be the intersection of 
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the SE. leg of the Chicago range and the 
west leg of the Goshen range.) 


Louisville-Chicago —(a) Indianapolis, Lafayette and intersection of 
SE. leg Chicago range and west leg 
Goshen range and Lansing, IIl., when 
visible. INNER Marker Lansing Airport. 
(This point ordinarily will be the inter- 
section of the SE. leg of the Chicago 
range and the west leg of the Goshen 
range.) 


Cincinnati-Chicago —(a) Milroy, Indianapolis, Lafayette and Lan- 
; sing, Ill. Inner Marker Lansing Air- 
port. (This point ordinarily will be the 
intersection of the SE. leg of the Chicago 
range and the west leg of the Goshen 
range.) 


Reporting Procedure 
7. As soon as possible after departure of any schedule for Chicago within 


10. 


the Chicago control limits, airline concerned will report as follows: 
Airline 
Trip number 
Departure time 
Flight plan (to include cruising altitude, elapsed time, 
and routing of flight). 


Position reports will be given in the following sequence: 
Airline 
Trip number 


Position 

Altitude 

Time 

Estimates if any. 


. Upon crossing last radio fix, pilots will report their time over such fix 


and also their estimated time and altitude at which the inner marker 
will be crossed and their arrival time over the Chicago Airport. 


Traffic control office will also be advised promptly regarding the arrival 
and departure of all schedules at intermediate stations. 


OutTBouND FLIGHTS 


i. 


qr. 


13. 


Before departure from Chicago, control office will be furnished with the 
following information by airlines concerned: 
Airline 
Trip number 
Proposed cruising altitude 
Estimated elapsed time to Chicago control boundary 
station and any intermediate stops enroute 
Estimated time to INNER Marker and altitude at which 
that fix will be crossed. 


Upon crossing INNER Marker fix, ship will advise time of crossing and 
altitude. (No other information will ordinarily be required of outbound 
schedules. ) 


INNER MarKERs specified in these instructions are the same for outbound 
as well as inbound schedules with the exception of outbound flights to 
Detroit, Cleveland and Pittsburgh, which are routed via Lansing. (See 
specific instructions for operations in the vicinity of the Chicago Munici- 
pal Airport dated December 13, 1935.) These flights should estimate 
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time to Lansing and specify altitude at which SE. leg of Chicago range 


will be crossed. ao 
For successful operation of traffic control, it is very necessary that the 


control office be furnished with all available information in time for 
appropriate action. 


ZEPPELIN HINDENBURG: SPECIAL AIR TRAFFIC RULE 


A special air-traffic rule prohibiting flights by private and commercial 
aircraft closer than 1 mile to the German Zeppelin Hindenburg when it is in 
flight and one-half mile when moored during the period of its flights to the 
United States was promulgated on May 18 by-the Department of Commerce. 
The special rule reads as follows: 

Pursuant to section 3(e) of the Air Commerce Act of 1926, as amended, 
the following special air-traffic rule is promulgated for the navigation and 
protection of aircraft during the period of the flights of the German Zep- 
pelin Hindenburg to the United States. 

Effective during the period of these flights of the dirigible Hindenburg 
within the territory of the United States private and commercial aircraft 
shall not be flown in closer proximity than one (1) mile to the dirigible 
Hindenburg when it is in flight and one-half (44) mile when it is moored. 

Ernest G. Draper, 


May 18, 1936 Acting Secretary of Commerce. 


AMENDMENT TO AIR COMMERCE REGULATIONS 


Pursuant to section 3(c) of the Air Commerce Act of 1926, as amended 
(44 Stat. 568), chapter 5 of Aeronautics Bulletin No. 7 (Edition of January 1, 
1934) is hereby amended by inserting after the first sentence of paragraph 
(D) of section 50 thereof a semicolon and the following: 

Provided, however, That no such waivers will be granted to transport 
pilots who desire to take the necessary technical tests for scheduled air- 
transport pilot’s rating— 

So that the paragraph will read: 

(D) Waivers—In the case of trained, experienced pilots, the Secretary 
of Commerce may grant waivers for physical defects designated as dis- 
qualifying by these regulations when, in his opinion, the experience of the 
pilot will compensate for the defect: Provided, however, That no such 
waivers will be granted to transport pilots who desire to take the necessary 
technical tests for scheduled air-transport pilot’s rating. A waiver once 
granted for any grade of license will hold indefinitely for that grade only 
so long as the defect for which it was granted has not increased or unless 
canceled by the Secretary of Commerce. 

Approved to take effect June 1, 1936. 

Dante C. Roper, 
Secretary of Commerce. 


INTERSTATE COMMERCE COMMISSION ORDER: AIR MAIL 
DOCKET NO. 1* 


It appearing, That by order of March 11, 1935, entered in this proceeding 
pursuant to the provisions of the Air Mail Act of 1934, the Commission 





*Order in re Air Mail Compensation at a session of the Interstate Com- 
merce Commission, Division 3, held at its office in Washington, D. C., on the 6th 
day of June, A.D. 1936 
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fixed and determined the fair and reasonable rates of compensation for the 
transportation of air mail by airplane over air-mail Routes Nos. 3 and 16, 


and 

That, upon consideration of the petition filed by Northwest Airlines, Inc., 
contractor on Routes Nos. 3 and 16, for suspension of so much of the order 
of March 11, 1935, as published rates for those routes and for a further 
hearing on, and redetermination of, fair and reasonable rates of compensation 
for the transportation of air mail by airplane, and the service connected 
therewith, over those routes, and of the reply thereto filed by the Postmaster 
General, the Commission reopened the proceeding for further hearing and 
consideration of the rates for said routes and in all other respects denied 
said petition; and 

That a full investigation of the matters and things involved has been 
had, and that the Commission, by Division 3, on the date hereof, has made 
and filed a report containing its findings of fact and conclusions thereon, 
which said report is hereby referred to and made a part hereof; 

It is ordered, That the fair and reasonable rates of compensation for 
the transportation of air mail by airplane, and the service connected there- 
with, from June 27, 1935, to the date of this order, were and are a flat rate 
of 7 cents per airplane-mile on Route No. 3, and a flat rate of 8 cents per 
airplane-mile on Route No. 16, added to the rates determined upon the basis 
fixed in Air-Mail Compensation, 206 I.C.C. 675, for the respective routes. 

It ts further ordered, That fair and reasonable rates of compensation for 
the transportation of-air mail by airplane, and the service connected there- 
with, over each air-mail route named below, shall be ascertained upon the 
weight of the mail, computed at the end of each calendar month on the 
basis of the average mail load per airplane-mile carried over the route 
during such month; 

“Tt is further ordered, That, subject to the right reserved to the Post- 
master General under section 3(f) of the act, the fair and reasonable rates 
for the transportation of air mail by airplane, and the service connected 
therewith, on and after the date of this order, according to the number of 
miles flown per month in authorized mail service, are fixed and determined, 
and are hereby published, as follows: 


On contract Route No. 3: 
When the volume of service Rate of compensation per air- 
in miles for any month is plane-mile in cents shall be 
Over 145,000 31 
Over 137,500, but not over 145,000 32 
137,500, or less 33 


And on contract Route No. 16: 
When the volume of service Rate of compensation per air- 
in miles for any month ts plane-mile in cents shall be 

Over 110,000 28 

Over 95,000, but not over 110,000 29 

Over 87,500, but not over 95,000 30 

Over 80,000, but not over 87,500 3E.5 

80,000, or less 33 
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Provided, That in no case shall the compensation payable under any 
bracket of the foregoing scales exceed the minimum compensation payable 
in the preceding bracket of the same scale; 

And it is further ordered, That rates determined in accordance with the 
foregoing table shall be applicable when the average monthly load of mail per 
airplane-mile does not exceed 300 pounds, and are subject to increases as 
provided in the act for loads in excess of that poundage; 

And it is further ordered, That this order shall continue in full force and 
effect until further order of the Commission. 

By the Commission, Division 3. 

Georce B. McGinty, 
(SEAL) Secretary. 


INTERSTATE COMMERCE COMMISSION ORDER: AIR MAIL 
DOCKET NO. 6* 


It appearing, That by order of July 22, 1935, the Commission, by division 
3, instituted, on its own motion, a proceeding of investigation with a view to 
the entry of an order fixing and determining the fair and reasonable rate or 
rates of compensation for the transportation of air mail by airplane and the 
service connected therewith over air-mail Route No. 33, and the method or 
methods for ascertaining such rate or rates of compensation, and what, if 
any, additional contract conditions and terms should be prescribed upon the 
indefinite continuance of the contract; and 

The proceeding having been duly heard and submitted by the parties, and 
full investigation of the matters and things involved having been had, and said 
division having, on the date hereof, made and filed a report containing. its 
findings of fact and conclusions thereon, which said report is hereby referred 
to and made a part hereof: 

It is ordered, That fair and reasonable rates of compensation for the 
transportation of air mail by airplane, and the service connected therewith, 
on Route No. 33, shall be ascertained upon the weight of the mail computed 
at the end of each calendar month on the basis of the average mail load per 
airplane-mile carried over the route during such month. 

It is further ordered, That, for 300 pounds of mail or less subject to 
the increases provided by the act for mail loads in excess of 300 pounds, the 
fair and reasonable rate for the transportation of air mail by airplane, and 
the service connected therewith, on Route No. 33, from and after March 1, 
1935, is fixed and determined, and is hereby published at twenty-five (25) 
cents per airplane mile; 

And it is further ordered, That this order shall continue in force and 
effect until the further order of the Commission. 

By the Commission, division 3. 

Georce B. McGinty, 
(SEAL) Secretary. 





*Order in re Air Mail Rates for Route No. 33 at a session of the Interstate 
Commerce Commission, Division 3, held at its office in Washington, D. C., on 
the 22nd day of June, A.D. 1936. 
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SCHEDULED AIRLINE OPERATION REGULATIONS, 
AS AMENDED (Bulletin No. 7-E)* 


Ch. 1. Law of Scheduled Operation of Interstate Air Line Service. 


The Secretary of Commerce shall by regulation—“Provide for the ex- 
amination and rating of all air lines engaged in interstate or foreign air 
commerce and establish minimum safety standards for the operation thereof.” 
(Sec. 3 (d), Air Commerce Act of 1926 as amended June 19, 1934.) 

“Provide for the issuance and expiration and for the suspension and 
revocation of registration, aircraft, air line and airmen certificates and such 
other certificates as the Secretary of Commerce deems necessary in admin- 
istering the functions vested in him under this Act. The Secretary of Com- 
merce shall not deny any application for an air line certificate or revoke or 
suspend any air line certificate, except for failure of the air line to comply 
with safety standards applicable to the operation thereof prescribed by the 
rel (Sec. 3 (f), Air Commerce Act of 1926, as amended June 19, 

It shall be unlawful—“To operate any air line in interstate air commerce 
without an air line certificate or in violation of the terms of any such cer- 
— (Sec. 11 (a) (3) of Air Commerce Act of 1926 as amended June 19, 

“To navigate any aircraft otherwise than in conformity with the Air 
Traffic Rules or to operate any aircraft registered as an aircraft of the United 
States otherwise than in conformity with the regulations of the Secretary of 
Commerce pertaining thereto.” (Sec. 11 (a) (5) of the Air Commerce Act of 
1926, as amended June 19, 1934). 

Any person who—“Violates any provision of subdivision (a) of this sec- 
tion * * * shall be subject to a civil penalty of Five Hundred Dollars ($500.00) 
*** (Sec. 11 (b) Air Commerce Act of 1926, as amended June 19, 1934.) 

“Fraudulently forges, counterfeits, alters, or falsely makes any certificate 
authorized to be issued under this Act or knowingly uses or attempts to use 
any such fraudulent certificate shall be guilty of an offense punishable by a 
fine not exceeding One Thousand Dollars ($1,000.00) or by imprisonment not 
exceeding three years, or by both such fine and imprisonment.” (Sec. 11 (d) 
of the Air Commerce Act of 1926.) 


Ch. 2. Application of the Law and the Policy to Be Pursued. 


By virtue of the powers entrusted to the Secretary of Commerce and in 
order to perform the functions vested in him by law, the Secretary or his 
duly authorized agents, whose primary concern is to encourage and require 
adherence to applicable safety standards, is obliged to examine and rate 
applications for air line certificates, and to inspect and investigate as the 
situation arises, the operation of all air lines in scheduled interstate operation. 
As a concomitant of this administrative function, the Secretary is empowered 
to regulate the issuance, expiration, suspension and revocation of such cer- 
tificates as embody general and specific rules embracing aircraft, airmen, 
ground men and such other material and personnel as are employed in air line 
operation. Such certificate will be granted on the understanding, expressed 
and implied, that the recipient will comply with the Air Traffic Rules, the Air 
Commerce Regulations, and such other requirements in the particular instance 
as the Secretary deems necessary and proper to prescribe. 

It is not the intention of these regulations to prevent the maximum use 
of equipment. General authorization may be obtained for added schedules, 
special charter trips, etc., but such authorization will be granted only when 
the operator has sufficient aircraft and personnel to accomplish the extra 
flying involved without interfering with the existing schedules or satisfactory 
maintenance of equipment. Such authorization should be procured from the 
air line inspector supervising such operation. 

1. Effective as amended October 1, 1934, and as amended December 2, 1935. 
The 1235 amendments signed by the Secretary of Commerce are shown in 
italics, and became effective January 2, 1936. 
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Definitions. “Air Line Certificate’—For the purpose of this code of 
regulations, an air line certificate is a deed, or other written evidence of 
authority, subject to amendment, suspension, and revocation, conferring spe- 
cial privilege to a holder thereof, by the Secretary of Commerce, to conduct 
scheduled operation of air transportation in interstate air commerce. The 
terms of every letter of authority granted thereunder will be considered a part 
of the certificate and will have the same force and effect as if incorporated 
therein. 

“Letter of authority’-—For the purpose of this code of regulations, a 
letter of authority is a document containing the specifications of the grant 
conferred by an air line certificate. When serving as an amendatory instru- 
ment to extend or restrict privileges already given, such letter will designate 
and specify the particular part, phase, feature, or mode of operation to which 
it is addressed. 


Air Line Certificates. For the purpose of conducting scheduled opera- 
tion of air transportation in interstate commerce, under the Air Commerce 
Act of 1926, as amended, it shall be necessary for any individual, firm, copart- 
nership, corporation, holding company, or other association conducting such 
operation to obtain from the Bureau of Air Commerce a certificate to so 
operate, and no such air line shall be operated without such validly granted 
certificate, in full force and effect, or in violation of the terms of such 
certificate. 

Before an air line certificate will be issued by the Bureau of Air Com- 
merce, application therefor shall be made by the proper party, or parties, 
proposing to initiate or continue the class of service covered by this bulletin 
and it shall be approved by the Bureau of Air Commerce prior to issuance. 
At least one letter of authority will accompany each certificate. 

Alteration in an air line certificate may, as the occasion warrants and as 
the progress of the aeronautical art reveals, be made by addition, limitation, 
or omission thereto, if the Bureau of Air Commerce deems such alteration 
necessary and proper. When any changes are desired in the operation from 
that appearing in the initial application on file in the Bureau of Air Com- 
merce, or in supplementary applications thereafter made, they shall, as in the 
case of the certificate, receive like approval before any amendment will be 
granted by separate letter of authority. 

The interest of the Bureau of Air Commerce in the change in an opera- 
tion is to determine whether or not such a change would affect its eligibility for 
a certificate or letter of authority, e. g., its interest in the change of terminals 
or intermediate stops, change of pilots, aircraft, dispatchers, operations and 
maintenance manuals, approved weather information, etc., would be to de- 
termine the adequacy of those substituted for the ones originally approved, 
or in the route followed, whether or not the minimum navigational aids are 
provided. Any change from daylight to darkness flying would obviously re- 
quire the essential equipment, facilities and experience before approval. 


Ch. 3. Airways, Divisions, Routes and Air Navigation Facilities. 


Sec. 1. All airways, divisions or routes over which scheduled air line 
operations are conducted, shall be provided with such air navigation facilities 
as are considered necessary by the Bureau of Air Commerce. 

(A) _ An airway shall be considered to be 50 miles wide and to extend 
beyond either terminal a distance of not more than 25 miles. 

(B) A division is considered to be that part of an air line which is 
flown by a pilot as a round trip. Application shall be made for a letter of 
authority to cover each division. 

(C) The route is considered to be the regular course traversed from 
terminal to terminal, via stops and/or from point to point on the course. 
Such course is along the center portion of an airway. 

(D) _ An alternate route of a division may be flown, providing a letter 
of authority has been issued covering such route. A complete new application 
for such letter of authority shall be made. 
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Sec. 2. Terminal Airports. Terminal airports shall comply with mini- 
mum requirements as to standards for size, obstructions to flights, etc., which 
will permit the safe operation of air line aircraft to be used. 


Sec. 3. Intermediate Fields. Intermediate fields, properly marked 
and complying with minimum requirements as to size, obstructions to flight, 
etc., which will permit the safe operation of the air line aircraft to be used, 
shall be located between airports at intervals not to exceed 50 miles, unless 
terrain conditions make it impractical or impossible. 


Sec. 4. Lighting Equipment. Routes over which there is night flying 
shall be adequately lighted, including lighted and marked terminals and inter- 
mediate fields. 


Sec. 5. Weather Information. (A) Adequate weather reporting ser- 
vices shall be provided at terminals and en route to insure sufficient and ac- 
curate weather reports. 

(B) All observed weather information pertaining to flight movements 
shall be that released by the Weather Bureau, Department of Agriculture, or 
from sources approved by the Weather Bureau. 

(C) Barometric pressures corrected to sea level readings only shall be 
utilized. 


_ Sec. 6. Ground Communications. Some suitable form of communica- 
tion is required between terminals and such other points along the route as 
circumstances may make necessary. 


Ch. 4. Air Line Aircraft. 


Aircraft shall satisfy airworthiness requirements (see Aeronautics Bul- 
letin No. 7-A, revised, effective October 1, 1934) shall be provided with suit- 
able instruments ‘and equipment, and shall be properly adaptable to the nature 
of the service involved and to the conditions attendant thereon. Multi-engine 
aircraft shall be rated for certain air line operations by performance and 
proving tests. 


Sec. 1. Aircraft, All Types. A sufficient number of rated and proven 

air line aircraft of a type or types properly adaptable for the service in- 
volved, shall be provided and distributed to assure schedules. 
_ (A) A list of such aircraft shall be furnished with the original applica- 
tion and kept up to date, giving such information as number in use, make, 
model of aircraft, date of manufacture, registration number, general history, 
number of and type of engines, horsepower, one or two-way radio, cruising 
speed and r.p.m. at sea level and at best cruising altitude. 

(B) The aircraft shall comply with Aeronautics Bulletins Nos. 7, 7-A 
and 7-J, and in addition all air line aircraft of a new type or construction 
shall have had at least 100 hours of proving test in the hands of an air line 
operator; at least 50 hours of which shall be on scheduled operation and 
shall include at least 10 hours of night operation. 

(C) In the case of major changes on aircraft previously proven, 50 
hours of proving test similar to that outlined in the preceding paragraph 
shall be required, at least one-half of such time to be in scheduled operation. 

(D) During the proving periods mentioned in (B) and (C), pas- 
sengers other than those essential to the tests are prohibited. Mail, express 
and/or cargo may be carried, but not pay passengers. 

(E) Each aircraft shall in addition to battery or batteries be provided 
with an adequate generator. This generator shall be engine driven or an 
approved equivalent. 

(F) The windows and windshield of the pilot’s compartment shall be 
so arranged as to provide unobstructed forward vision under all conditions. 
All windshields not presently meeting this requirement shall be changed with- 
out unnecessary delay to conform with this requirement. 
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(G) Windshields that may be opened in flight shall be so arranged that 
the air stream be deflected across this opening if possible. 

(H) Individual seat bolts, easily adjustable, shall be provided for each 
passenger. 

(I) An approved fire extinguisher of at least one quart capacity as 
required by Aeronautics Bulletin No. 7-A shall be located near the external 
cabin door. 

(J) Fire extinguishing apparatus of an approved type shall be provided 
for each engine compartment. 

(K) Adequate size inspection openings shall be provided for all vital 
parts of the aircraft. 

(L) Gasoline tank compartments shall be properly ventilated and drained. 

(M) In aircraft navigated with passengers in the air space between 
15,000 and 18,000 feet above sea level there shall be present a competent cabin 
attendant to observe and care for passengers. Navigation in such air space 
is prohibited except for such periods of time as may be necessary to clear 
obstructions to flight and to avoid hazardous weather conditions. 

(N) When aircraft is equipped with approved oxygen equipment or 
super-charged cabin for passengers and crew, permission may be granted to 
navigate at altitudes greater than 18,000 feet above sea level. 

(O) Performance specifications for air line aircraft used on scheduled 
air line operation shall meet certain definite minimum requirements, as may 
be outlined by the Bureau of Air Commerce. 

(P) Before any air line aircraft or air line pilot may be authorized by 
the Bureau of Air Commerce to engage in scheduled passenger operation, the 
air line operator shall be responsible for properly instructing the pilot in the 
use of and limitations of the aircraft under normal and abnormal conditions 
of flight, such instruction to include the use of equipment, devices, accessories 
and other aids incidental thereto. 

(Q) When regulations do not permit the carrying of passengers in air 
line airplanes, the pilot’s compartment of the airplane shall be open, or 
equipped with a hatch of adequate size which can be utilized as an emergency 
exit and the crew shall be provided with approved parachutes. 

(R) Any aircraft in which the pilot is entirely separated from the 
passengers shall be provided with a suitable means of communication between 
the pilot and passengers. 


Sec. 2. Multi-Engine Aircraft. (A) Multi-engine aircraft shall be 
capable of continuing flight with one engine out of commission. Such multi- 
engine aircraft may be operated over all airways during hours of daylight or 
darkness. provided that in the event of an engine failure with authorized 
load during: 

(1) Visual or contact flying, the aircraft shall be capable of continuing 
flight along the authorized route to the next landing field, and in so doing 
be able to clear all obstructions to flight by at least 500 feet; 

(2) Instrument and over top flying, the aircraft shall be capable of 
clearing the highest obstruction to flight on the authorized route by at least 
1,000 feet; 

(3) Taking off, climbing, and circling for landing, the aircraft shall be 
capable of taking off with authorized load, climbing at an adequate rate and 
circling for landing at all airports contemplated for use as terminals or stops. 
The airplane shall be considered to be taking off in this case when it has 
reached a point in relation to a given airport where there is not sufficient 
available runway or area left to effect a safe landing by cutting the remain- 
ing engine or engines. (If it is not possible to make such test wiih the landing 
gear down, the test will be made with gear up and the aircraft will be so 
rated.) 

(B) Waivers may be granted to operators holding letters of authority 
dated and in effect prior to January 1, 1935, for the operation of the multi- 
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engine aircraft that are not capable of clearing obstructions to flight by the 
required altitude with the authorized load with any one engine out of com- 
mission. 


Sec. 3. Single-Engine Aircraft. (A) Single-engine aircraft may be 
operated over all airways during hours of daylight, provided such airways 
have suitable landing terrain. Extensive swamps, woods, bodies of water and 
mountains are considered unsuitable. Over such unsuitable landing terrain, 
rated multi-engine air line aircraft shall be used. In cases where necessary 
to define extensive swamps, woods and bodies of water, the Bureau of Air 
Commerce shall require a survey. 

(B) Waivers of the regulations requiring multi-engine equipment over 
unsuitable terrain may be granted to air line operators holding letters of 
authority covering certain specific aircraft, dated and in effect prior to 
January 1, 1935. 

(C) Waivers will be granted to operate single-engine aircraft for limited 
periods after sunset or before sunrise over certain lighted airways and routes, 
provided no flight is started after sunset and no stops made en route. Any 
such operation shall be determined by the Bureau of Air Commerce on the 
basis of possible landing terrain. Possible landing terrain during such flights 
shall be available for emergency landing from an altitude of 500 feet at least 
once each five minutes of flight over such airway. 

(D) Authority may be granted to an air line operator to operate with- 
out passengers but with mail, express, etc., for any period of darkness, pro- 
vided the pilot’s compartment, of the airplane shall be open, or equipped with 
a hatch of adequate size which can be utilized as an emergency exit, and the 
crew shall be provided with approved parachutes. 


Sec. 4. Aircraft for Over Water Flying. Under this regulation over 
water flying will be permitted during daylight only on an authorized route 
beyond gliding distance from the shore but not beyond 50 miles from the 
shore, provided that: (A) Multi-engine flying boats, amphibians or seaplanes, 
or multi-engine land planes having approved flotation for the entire aircraft, 
shall be used. Such aircraft shall be capable of landing on the water and 
remaining afloat for at least 10 hours. The same equipment is to be carried 
as for day flying over land and, in addition to the equipment specified in 
Aeronautics Bulletins Nos. 7, 7-A, and 7-J, emergency rations also approved 
signal flares and/or rockets shall be required. Life preservers or approved 
flotation devices shall be available for each person on board. 


Sec. 5. Instruments. Air line aircraft shall be equipped with the fol- 
lowing instruments, properly calibrated and installed: (A) One approved 
bank and turn indicator. 

(B) An approved instrument that will indicate the degree of bank and 
the altitude during climb and descent. 

(C) An approved instrument that will indicate amount of turn. 

(D) One compass properly damped and compensated. 

(E) Air-speed indicator, with electrically heated pilot tube, or equivalent. 

(F) An approved rate of climb indicator. 

(G) One approved sensitive type altimeter, and one conventional type, 
both of which shall be adjustable for barometric pressure. (The use of two 
sensitive type altimeters is preferable.) 

(H) An approved free air thermometer, distance type, with indicating 
dial mounted in the pilot’s compartment. (Temperature pickup element to 
be so mounted that it will register accurately the true outside air temperature 
on the dial in the pilot’s compartment.) 

(I) An approved clock. 

(J) Complete set of engine instruments as required by Aeronautics 
Bulletins Nos. 7, 7-A, and 7-J and, in addition, manifold pressure gauge where 
supercharged engines are used. 





376 JOURNAL OF AIR LAW 


(K) Instruments listed in above paragraphs (A), (B), and (C) shall 
have two different sources of energy, at least one of which shall be power- 
driven. Both sources shall meet instrument manufacturers’ requirements as 
to pressure. The method of power installation must be such that in the event 
of a broken line or similar failure from one source of energy, this will not 
interfere with the proper functioning of these instruments by the remaining 
source of energy. Where instrument flying is not authorized instrument (B) 
is recommended but not required. 


Sec. 6. Equipment. Air line aircraft shall be provided with the fol- 
lowing equipment and accessories, properly installed and maintained. (A) All 
accessories required by Aeronautics Bulletins Nos. 7, 7-A and 7-J in licensed 
aircraft. ; 

(B) Conspicuous signs indicating when smoking is, or is not permitted 
and suitable ash containers on aircraft in which passengers are permitted to 
smoke. 

(C) Approved up-to-date maps for the route, in possession of the pilot 
and in the pilot’s compartment. Such maps shall cover at least an area of 
75 miles on each side and beyond the ends of his route, showing the location 
of airports, radio communication stations, radio range beacons, beacon lights, 
and intermediate landing fields, etc. 

Sec. 7. Night Flying Instruments and Equipment. The instruments 
shall be the same as for day flying and, in addition, the aircraft shall be 
equipped with: (A) Approved position lights, 

(B) At least one stronger light to warn other aircraft of its presence, 

(C) Electric landing lights, 

(D) Cabin lights, 

(E) Instrument board lights with rheostat control or equivalent, 

(F) Two flash lights of adequate size, and 

Two 3-minute flares, or a combination of one 3-minute flare with 
three 14-minute flares. 

(H) All lights shall be controlled from the pilot’s compartment. 


Ch. 5. Airmen. 


An adequate number of qualified airmen shall be employed who shall be 
fully competent in all phases of the particular operation, including the use of 
devices, accessories and other aids incident to the operation for which the 
certificate is issued. The Bureau of Air Commerce may require that the 
crews of the aircraft employed shall include such qualified personnel, other 
than the pilot in command, as may be necessary to safely carry out the par- 
ticular operation. 


Sec. 1. First Pilot. The first pilot shal! be in command during opera- 
tion and navigation of the aircraft, and he shall: (A) Hold a transport 
license; and 

(B) Hold a rating for the type of aircraft employed; and 

(C) Hold a scheduled air transport rating; and 

(D) Before authority is granted to him to navigate over an airway, or 
part of an airway, with passengers, be familiar with such airway, or part 
thereof, and its atr navigation facilities, by having: 

(1) Navigated in visual or contact flying at least one round trip without 
passengers over such airway, or part thereof, landing during hours of day- 
light at all terminals and intermediate stops thereon. Landings shall also 
have been made, where practicable for landing, at all intermediate fields on 
such airway, or part thereof, suitable for landing of all types of aircraft that 
he may be called upon to navigate with passengers over such airway, or part 
thereof. He shall have made a ground examination of such fields, not prac- 
ticable to land on, and have submitted an inspection report thereof to the Sec- 
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retary. If he is to navigate with passengers during hours of darkness he shall 
have flown at least one leg of such trip during hours of darkness. The land- 
ings required by this subparagraph may be accomplished by two or more pilots 
flying together if each lands at every terminal and intermediate stop, and, 
pursuant to this subparagraph, at those intermediate fields where practicable 
for landing; but where not practicable, then each pilot shall comply with the 
above requirement regarding ground examinations and submission of inspec- 
tion reports. 


(2) Navigated in visual or contact flying, in addition to the round trip 
required by (D) (1), of this Section, at least four round trips as pilot without 
passengers, or at least five such trips as co-pilot with or without passengers, 
or five round trips with passengers during hours of darkness, provided that 
over the entire route the ceiling was not less than 2,000 feet and the visibility 
not less than six miles; or, likewise, during hours of daylight when the ceiling 
was not less than 1,000 feet and the visibility not less than three miles. 


(3) Navigated also over any alternate airway of such airway, or part 
thereof, in the manner set forth in (D) (1). of this Section. 

(E) Prove his ability to fly on instruments under a hood before under- 
taking passenger operation and at least once every 90 days thereafter by a 
— specified in the approved section of the company’s operations manual ; 
an 

(F) Have his name and the type or types of aircraft he has been 
qualified to fly included in the letter of authority covering the division of 
the route; and 

(G) Not fly over any other route until he has been authorized to do so 
by the Bureau of Air Commerce; and 

(H) Be fully competent in all phases of the particular operation, in- 
cluding the use of the aircraft equipment, devices, accessories and other aids 
incident thereto. 

(1) His authority to navigate with passengers over such division shall 
be automatically cancelled after six consecutive months’ absence from flight 
duty over such division. If this absence does not exceed twelve consecutive 
months, restoration of said authority may be granted after he makes one round 
trip as pilot without passengers, or as co-pilot with or without passengers. 
If his absence from a division exceeds twelve consecutive months, he shall fly 
at least one round trip without passengers over such division, or divisions, 
making use of all air navigation facilities, and landing at all terminals and 
intermediate stops thereon. If for darkness operation, at least one leg of such 
trip shall be flown during hours of darkness. He shall also land, if prac- 
ticable for landing, at all intermediate fields thereon. If not practicable, he 
shall make a ground examination of all such fields and submit an inspection 
report thereof to the Secretary, and 

His authority to navigate with passengers over an alternate airway shall 
be automatically cancelled after twelve consecutive months’ absence from 
flight duty over such airway. To obtain restoration of said authority he shall 
fly at least one round trip without passengers over such alternate airway, 
making use of all air navigation facilities, and landing at all terminals and 
intermediate stops thereon. If for darkness operation, at least one leg of such 
trip shall be flown during hours of darkness. He shall also land, tf prac- 
ticable for landing, at all intermediate fields thereon. If not practicable, he 
shall make a ground examination of all such fields and submit an inspection 
report thereof to the Secretary. 

(J) If flying multi-engine aircraft, he shall satisfactorily demonstrate 
to the air line inspector his ability to maneuver such aircraft with authorized 
load with any one engine fully throttled at altitudes equivalent to those of 
the airports and/or terrain on the route to be flown. 


Sec. 2. Copilot. A copilot holding a transport license with or without 
a rating for the particular type aircraft employed, is required when: (A) 
Aircraft capacity is 15 passengers or more, and/or 
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(B) Gross weight of aircraft is 15,000 pounds or more, and/or 

(C) The pilot flies 5 or more hours in any 24-hour period without a 
rest period approved by the Bureau of Air Commerce, in aircraft having a 
seating capacity of 8 passengers or more. 

(D) A copilot holding a scheduled air transport rating will be required 
where waivers of flight time limitations are allowed for continuous flight 
exceeding 8 hours without an approved rest period. 

(E) The copilot or radio operator may serve as steward or cabin at- 
tendant, unless unusual circumstances attendant upon a particular route or 
service make a different arrangement reasonable and necessary. 

(F) Where a copilot is not required by these regulations, but is never- 
theless employed, the holder of a limited commercial license may function as 
copilot. 


Sec. 3. Flight Time. (A) Logging. 

(1) The pilot in command may log the total actual flight time. 

(2) A copilot holding a transport license may log 50 per cent thereof, 
or the full time during which he was the sole manipulator of the controls, 
provided, however, if it is in excess of 50 per cent, the total time thus flown 
shall be certified by the first pilot. 

(3) <A limited commercial pilot acting as copilot (see Sec. 2 (F)) may 
log the time during which he was sole manipulator of the controls, provided, 
however, he may not log in excess of 25 per cent of the total actual flight 
time and provided further that the time so logged shall be certified by the 
first pilot. 

(B) Limitations. 

(1) A first pilot shall not fly more than 100 hours in any one month 
and shall not fly 100 hours per month for more than 4 consecutive months, 
and not more than 1,000 hours in one 12-month period. 


(2) In reaching this maximum, such pilot shall not fly in excess of 30 
hours during any consecutive 7 days. Relief from all duty for not less than 
24 consecutive hours shall be arranged for and given him at least once during 
any consecutive 7 days. 

He may be scheduled to fly 8 hours or less during any 24 consecutive 
hours without a rest period intervening during such 8 hours but if he ts sched- 
uled to fly in excess of 8 hours during any 24 consecutive hours, he shall be 
given an intervening rest period at or before the termination of such 8 hours 
of flight. During such rest period the pilot shall be relieved from all duty. 
Such rest period shall equal at least twice the number of hours flown since the 
last preceding rest period. In no case shall such rest period be less than 8 
hours. 

When a pilot has flown in excess of 8 hours during any 24 consecutive 
hours, he shall receive 24 hours of rest before again being scheduled to fly. 


(3) Air line first pilots shall be examined every 3 months by desig- 
nated air line pilot medical examiners to determine fitness. 


(4) A copilot shall not fly more than 100 hours per month. 


Sec. 4. Radio Operator. The first pilot or copilot may serve in the 
capacity of radio operator. Where, because of the nature of the route, equip- 
ment or mode of operation a full-time radio operator is considered necessary. 
then he shall serve as a separate member of the aircraft crew. 


Sec. 5. Aircraft Dispatcher. Each company shall provide an adequate 
number of competent employees charged with the dispatching of all aircraft 
and they shall be approved by the Bureau of Air Commerce and listed as 
such in the appropriate letter of authority. Such approved aircraft dis- 
patchers will be required at the terminal and/or intermediate stops designated 
by the operating company and approved by the Bureau of Air Commerce for 
the purpose of dispatching and authorizing clearance of aircraft. 
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(A) Qualifications. 

(1) He shall have served satisfactorily at least one year within the 
— two years as an aircraft dispatcher on a scheduled air line operation 
and/or 

(2) Shall have served satisfactorily as an assistant to an aircraft dis- 
patcher on a scheduled air line operation at least one year during the pre- 
ceding 214 years, and/or 

(3) Shall have served as a first pilot on a scheduled air line operation, 
providing that he shall be fully conversant with the duties and requirements 
of the dispatching involved. 

(4) In addition to any or all of the foregoing, the aircraft dispatcher 
shall demonstrate that he is thoroughly qualified by knowledge and experi- 
ence in the following: 

Utilization of all weather reporting and meteorological services. 

Regulations of the Bureau of Air Commerce governing air line 
operations, 

Nature and peculiarities of terrain and obstructions to flight on the 
air line division under his direction, 

Air navigation aids and facilities used in the aircraft as well as those 
on the ground. 

Contents of the company’s operations manual, and qualifications and 
characteristics of all operating personnel on his division. 


(B) Duties. 

(1) Each aircraft operation on each division of a scheduled air line 
shall be authorized by an aircraft dispatcher through the issuance of a clear- 
ance form properly executed and bearing his signature. 

(2) He shall be on duty beginning not less than one hour before such 
operation and shall continue until the aircraft has landed in completion of a 
trip or the dispatching supervision has been taken over by the adjacent divi- 
sional aircraft dispatcher, or until he is regularly relieved. 

(3) He shall be conversant with the special rules of his company con- 
cerning dispatching and the appropriate time tables that ordinarily govern 
the scheduled aircraft operations. Where variations from the regular sched- 
ules occur, he shall execute such movement orders or other special flight 
orders as are necessary and proper. 

(4) He shall make proper use of the position reporting service and the 
communication and meteorological service. 

(5) Each aircraft dispatcher shall make at least one round trip every 
90 days over the airways of his division, traveling preferably as copilot or as 
assistant in the pilot’s compartment. Such trips shall preferably include both 
day and night flying during unfavorable weather. 


Ch. 6. Ground Organization. 


Sec. 1. All aircraft shall be maintained in a continuous condition of 
airworthiness in accordance with accepted standards and practices. To this 
end, certain fixed periods will be determined for the inspection, overhaul and 
repair of aircraft, engines, propellers, instruments, radio, and other units 
essential to flight. For this purpose air line operators shall provide main- 
tenance manuals, adequate equipment and suitable facilities. Shops shall be 
heated in cold climates. 


Sec. 2. The fixed periods of inspection and overhaul contemplated in 
these regulations shall be approved in writing by the Bureau of Air Com- 
merce, on the basis of the operating practices and conditions, and the main- 
tenance methods and facilities employed. 


Sec. 3. An adequate staff of qualified ground men, i. e., licensed air- 
plane and engine mechanics, technicians and other workmen suitably dis- 
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tributed in the field, shall be employed to carry out the ground functions 
auxiliary to flight which are reasonable and necessary to the safe and orderly 
transportation operation as authorized. 


Sec. 4. Other essential equipment, such as airport lights, ground radio, 
field trucks, tractors, dollies etc., shall be maintained in a serviceable con- 
dition. 

_ Sec. 5. For the purpose of safely conducting passengers to and from 
aircraft, satisfactory means and personnel shall be provided. 


Ch. 7. Operations Manual. 


Each air line operator shall provide and maintain, for each air line divi- 
sion, a current operations manual which shall contain a section approved 
by the Bureau of Air Commerce. Such approved section shall be considered 
a part of these regulations as though written herein, and its provisions shall 
be applied with the same force and effect as if so incorporated. 


Sec. 1. To obtain approval of such section, the operator shall pre- 
pare a draft of the same and submit it to the air line inspector of the division 
for comment. When it has been passed upon by the inspector, the inspector 
shall transmit it to the Bureau of Air Commerce recommending approval. 


Sec. 2. The approved section of the manual shall provide: 

(A) A copy of the letter of authority for such division. 

(B) The general provisions of the Bureau of Air Commerce air line 
regulations affecting the division’s operations. 

(C) Those operations provisions which are required, but not specifically 
stated in the Bureau of Air Commerce air line regulations, such as methods, 
minimums, maximums, permissions by waiver, etc., affecting the particular 
division. 

Sec. 3. When ready for distribution, the manual shall be in loose leaf 
form, preferably pocket size. Each page shall be numbered and dated. One 
copy shall be delivered to the Bureau of Air Commerce, one to the division 
air line inspector, one to each division pilot and one shall be made available 
to each terminal and regular air line stop. 


Sec. 4. No change shall be made in the approved section of the man- 
ual without approval of the Bureau of Air Commerce. The operator shall 
keep a record of authorized holders, and after having made a change shall 
forward to each holder a new page containing such change. The holder shall 
thereupon sign and return the old page that has been replaced. 


Sec. 5. The approved section of the maaual shall, as the necessity 
arises, be currently supplemented by bulletins and notices properly distributed 
and/or posted, and thereafter read and initialed by company personnel in- 
volved. 


Ch. 8. Flight Operations. 


Sec. 1. Schedules. Operations schedules shall be set up on a basis of 
cruising power output of the engines, as installed and operated in the aircraft. 
All air line aircraft when being tested for ratings will be checked to de- 
termine cruising speeds that are to be approved. Block to block time also 
will be established by tests. 


Sec. 2. Fuel Supply. (A) An air line craft shall carry sufficient fuel 
and oil to fly 45 minutes in addition to the time required for the flight to the 
next scheduled stop or refueling station. 

(B) Such 45 minutes of additional fuel and oil shall be above and beyond 
that required by abnormal wind and weather conditions. This margin is 
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intended to guard against possible extraordinary consumption, mechanical 
losses, or other unforeseen contingencies. 

(C) On flights of unusual duration and/or circumstances, such as in- 
strument or over top flying, the minimum amounts required for such flights 
shall be specified in the approved section of the company’s operations manual. 


Sec. 3. Radio. (A) During intentional instrument or over top flying in 
hours of darkness or daylight a two-way plane to ground radio telephone com- 
munication system, independent of radio facilities provided by the Department 
of Commerce, shall be provided by the operator, and in addition thereto there 
shall be installed in the aircraft a separate radio range beacon receiving sys- 
tem capable of receiving radio range beacon signals, weather broadcasts, and 
emergency messages. 

(B) During visual or contact flying in hours of darkness or daylight 
when operating over airways on which radio range beacon ground facilities 
have been established, a radio range beacon receiver system, capable of re- 
ceiving radio range beacon signals, weather broadcasts, and emergency mes- 
sages, shall be installed. 

If such radio range beacon receiver system fails en-route, the flight may 
proceed to a terminal during definitely favorable weather conditions provided 
the airplane is equipped with a two-way plane to ground radio telephone com- 
munication system capable of receiving weather reports and emergency mes- 
sages. 

_ When operating over airways on which radio range beacon ground facili- 
ties have not been established, a visual ground to plane signalling system, 
approved by the Secretary, may be used in licu of the aforesaid radio range 
beacon receiver system. 

On or before January 1, 1936, a two-way plane to ground radio telephone 
communications system, independent of radio facilities provided by the De- 
partment of Commerce, capable of receiving at least weather reports and 
emergency messages shall be provided by the operator. 


Sec. 4. General Requirements for All Scheduled Flights.2, (A) The 
authorized pilot and copilot shall be the sole manipulators of the controls of 
the aircraft while in flight. At the discretion of the pilot in charge, a duly 
authorized air line inspector of the Bureau of Air Commerce may serve as 
copilot. Any employee of the operator, if duly authorized, may, in the 
furtherance of his official duty, enter the pilot’s compartment if and when it 
: deemed necessary or advisable, subject to the discretion of the pilot in 
charge. 

(B) Each scheduled flight shall be started, delayed, suspended or can- 
celed upon the authority of an aircraft dispatcher approved by the Bureau of 
Air Commerce. The manner and form in which this authority is exercised 
shall be approved by the Bureau of Air Commerce. The clearance form used 
shall be approved by the Bureau of Air Commerce. For each flight, the 
a form shall be properly executed by the authorized dispatcher and 
the pilot. 

(C) No flight shall be started when there is a known probability of 
hazardous icing conditions. 

(D) The pilot shall have been authorized to fly the route in question 
and, in his own judgment, shall believe the flight can be accomplished with 
safety. 

(F) At the time of take-off, ceiling and visibility at the point of de- 
parture shall be not less than the authorized minimums for take-off as 
specified in the approved clearance form for the specific route as well as in 
the approved section of the company’s operations manual; and 

(1) Such point cleared to shall be within the fuel range of the air- 
plane, exclusive of the required reserve. 





2. Subparagraphs (E), (G) and (H) of Section 4 were stricken out by 
amendment No. 8, effective January 2, 1936. 
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(J) Strict compliance with the Air Traffic Rules shall be required. 

(K) The full effective landing and take-off area of all flying fields 
shall be utilized. 

(L) The take-off procedure in the event of a forced landing on other 
than an airport or intermediate field shall be specified in the operations 
manual. 

(M) Before the take-off run, the engine or engines shall be individually 
tested at full throttle, except super-charged engines which shall be tested at 
run-up r.p.m., and manifold pressure specified by the operator for the par- 
ticular conditions involved. The temperature shall be correct and each 
magneto checked. 

(N) The first pilot shall test the controls and determine that they are 
free and functioning properly. 

(O) Immediately prior to take-off the pilot shall maneuver the aircraft 
to a position where he can observe incoming traffic. 

(P) So-far as practicable, immediately after take-off, the aircraft shall 
not be banked until at least a minimum altitude of 500 feet has been obtained. 

(Q) All aircraft maneuvers not necessary to the safe and orderly 
progress of the flight shall be avoided. 

: (R) Aircraft shall not deviate from the prescribed airway which is 25 
miles to the right and to the left of the course, except when circumstances 
render the departure necessary as a safety measure because of stress of 
weather conditions or other unavoidable causes. Such deviation shall be 
explained by the pilot in a written report to the operations manager who shall 
in turn furnish such information to the division air line inspector. 


Sec. 5. Visual or Contact Flying in Daylight. Visual or contact fly- 
ing under clouds or under overcast, during hours of daylight with instrument 
flying for short periods when it is incident to and made temporarily necessary 
in carrying out the particular flight operation, is permissible with single- 
engine aircraft (or multi-engine aircraft). Authority to so operate may be 
granted, provided that: (B) The route has suitable landing terrain. 

(C) At no time is the airplane flown within 500 feet of the ground, the 
tops or sides of mountains, hills, or other obstructions to flight, except during 
landings and take-offs. 

(D) A waiver of the 500-foot minimum altitude requirement of the air 
traffic rules may be granted when terrain and equipment permit and ceiling 
conditions make it advisable, provided that written approval is obtained from 
the Bureau of Air Commerce for the operating division concerned. When 
such permission by waiver has been authorized, the course of aircraft shall 
be directed so as to avoid populated areas of cities, villages and settlements. 
Under no circumstances will authority be granted for flights below 300 feet. 

(E) Approval for limited operations over the top of local fog or clouds 
may be granted operators of single and/or multi-engine airplanes provided 
definite limitations as to weather, ceiling, and terrain, are specified in the 
approved section of the company’s operations manual. 

(F) The observed weather information, obtained from approved sources, 
shall give sufficient indication that the ceilings and visibilitics along the entire 
route are, and will definitely remain above the minimums authorized by the 
Secretary until the flight arrives at the point cleared to. 


Sec. 6. Visual or Contact Flying in Darkness.* Visual or contact fly- 
ing under clouds or under overcast, during hours of darkness, with instru- 
ment flying for short periods when it is incident to and made temporarily 
necessary in carrying out the particular flight operation is permissible in 
multi-engine aircraft. Authority to so operate may be granted, provided that: 


Subparagraph (A) of Section 5 was stricken out by amendment No. 9, 


3. 
effective January 2, 1936. 
4. Subparagraph (B) of Section 6 was stricken out by amendment No. 9, 


effective January 2, 1936. 
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(A) The multi-engine aircraft complies with Chapter 4, Sec. 2 (A) (1). 
(C) Not less than one beacon on the course shall be visible at all times. 


(D) During hours of darkness the airplane is not flown within 500 feet 
of the ground, the tops or sides of mountains, hills, or other obstructions to 
flight, except during landings and take-offs. 

(E) The observed weather information, obtained from approved sources, 
shall give sufficient indication that the ceilings and vistbilities along the entire 
route are, and will definitely remain above the minimums authorized by the 
Secretary until the flight arrives at the point cleared to. 


Sec. 7. Intentional Instrument Flying. The provisions of these regu- 
lations contemplate intentional instrument flying over or through fog, clouds, 
or overcast, for protracted periods of time during hours of darkness or day- 
light, in multi-engine aircraft. Authority to so operate may be granted, pro- 
vided that: 

(A) The multi-engine aircraft complies with Chapter 4, Sec. 2 (A) (2). 


(B) A radio receiver is installed and operating, capable of receiving 
radio range beacon signals and weather broadcasts (preferably two entirely 
independent receiver-systems). Duplicate independent radio-compass systems 
of approved make and installation may be employed in lieu of the fore- 
going. 

(C) Directional radio range beacon is in operation and usable over the 
route to be flown. 

(D) Two-way communication is maintained with ground stations. 

(E) At the point cleared to, there is a radio range beacon with which 
the pilot is familiar; and, 

(F) When the observed weather information pertaining to the point 
cleared to at the time of clearance gives sufficient indication that the ceiling 
and visibility are, and will definitely remain above the minimums authorized 
by the Secretary for landing down through until the flight would arrive at 
such point, there shall be a designated alternate airport or intermediate field 
Specified on the appropriate flight clearance, suitable for landing, within the 
fuel range of the aircraft, exclusive of the required reserve fuel supply. 

(1) If such alternate is equipped with a radio range beacon, the weather 
conditions existing thereat at the time of clearance must be equal to, or better 
than, solid or broken overcast, ceiling of 1,500 feet, and visibility of 2 miles, 
with sufficient indication of such ceiling and visibility continuing so until the 
flight would arrive thereat. 

(2) If such alternate is not equipped with a radio range beacon, the 
weather conditions existing thereat at the time of clearance must be equal to, 
or better than, scattered clouds, and give sufficient indication of continuing so 
until the flight would arrive thereat. 

(G) When the ceiling or visibility at the point cleared to at the time of 
clearance is below the minimum authorized by the Secretary for landing 
down through thereat but the observed weather information pertaining to 
such point at such time gives sufficient indication of improving to such mini- 
mums upon arrival of the flight thereat, two designated alternate airports 
shall be specified in the appropriate clearance. Such alternates shall be within 
the fuel range of the aircraft, exclusive of the required reserve fuel supply. 

(1) If any one of such alternates is equipped with a radio range bea- 
con, the weather conditions existing at such alternate at the time of clearance 
must be equal to, or better than, solid or broken overcast, ceiling of 1,500 
feet, and visibility of 2 miles, with sufficient indication of continuing so until 
the flight would arrive thereat. 

(2) If any one of such alternates is not equipped with a radio range 
beacon, the weather conditions existing at such alternate at the time of 
clearance must be equal to, or better than, scattered clouds, and give sufficient 
indication of continuing so until the flight would arrive thereat. 





384 JOURNAL OF AIR LAW 


(H) There is an approved method for take-off to climb up through as 
specified in the approved section of the company’s operations manual ; 


(I) The pilot utilizes the radio range oe and, when flying by instru- 
ments, keeps close to the right side of the “on” course signals. 


(J) At all times the airplane is aia at least 1,000 feet above all ob- 
structions to flight except during landings and take-offs. 


(K) In event of weather changes not contemplated at the time of 
original clearance, the pilot may obtain a change in clearance by radio from 
an approved dispatcher and, further, that such request and the two-way con- 
versation resulting therefrom appears in the radio log. If the pilot is refused 
such change by one dispatcher, he shall not make a similar request of another 
dispatcher; and, 

(L) There is an approved method for coming down through as specified 
in the approved section of the company’s operations manual. 


Ch. 9. Periodic Reports. 


Sec. 1. Holders of letters of authority under these Regulations shall 
make to the Bureau of Air Commerce such reports of their operation as 
may be prescribed from time to time. 

(A) A monthly operations report form (Form 91), furnished by the 
Bureau of Air Commerce, made out as specified, shall be submitted to the 
Washington office of the Bureau not later than the 20th of the succeeding 
month. 

(B) A Mechanical Interruption Report form (Form 66), furnished by 
the Bureau of Air Commerce, shall be made out after each mechanical in- 
terruption and sent in duplicate to the air line maintenance inspector super- 
vising such operation. 

(C) A Weather Interruption Report form (Form 70), furnished by the 
Bureau of Air Commerce, shall be made out after each weather interruption 
and sent in duplicate to the air line inspector supervising such operation. 


(D) A copy of the company’s daily report, covering mechanical trouble, 
shall be made available to the air line maintenance inspector. 


Ch. 10. Miscellaneous. 


Sec. 1. Changes in Aeronautics Bulletin No. 7-E. (A) Changes will 
be effective as of January Ist of each year. However, changes will be made 
at any time if the safety of the operation demands. 


(B) Suggested changes in these regulations should be submitted to the 
Bureau of Air Commerce during April of each year. At a conference to be 
held by the Bureau, in Washington, on, or about, the first of the following 
October, such changes will be presented for the discussion and deliberation 
of all interested individuals and groups prior to final decision as to adoption. 


‘ (C) New requirements will not be retroactive unless they directly affect 
safety. 


Sec. 2. Changes in Airways or Airway Navigational Facilities. The 
air line operator or operators using any Federally-maintained airway will be 
consulted before any changes in airways or airway navigational facilities are 
made. In the event of a difference of opinion arising relative to such changes, 
the Director of Air Commerce will render final decision. 


Sec. 3. Deviations. When unusual circumstances or conditions war- 
rant, the Bureau of Air Commerce may permit or require such deviations 
from each section of these regulations as may be deemed necessary and 
proper, 
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Ch. 11. Penalties Imposable. 


Sec. 1. Any individual or association, chartered or otherwise, operat- 
ing an air line in interstate air commerce without a duly issued air line cer- 
tificate is subject to the imposition of a civil penalty. In addition to the civil 
penalty and/or fine and imprisonment that may be imposed in certain in- 
stances under the Air Commerce Act of 1926, as amended, the air line cer- 
tificate and/or letter or letters of authority issued thereunder may be sus- 
pended or revoked for: 

(A) Violating the Air Commerce Act, as amended, or the Air Commerce 
Regulations, including those herein contained or such other specific require- 
ments as appear in the particular air line certificate. 

(B) Conducting operations contrary to the public safety and interest. 

(C) Failure to make any proper and/or seasonable report, which may be 
required by the Secretary of Commerce. 

(D), Making false or deceptive statement in the application or in the 
information accompanying the application for said certificate or in any report 
required by the Secretary of Commerce. 

_ (E) Fraudulently forging, counterfeiting, altering or falsely making an 
air line certificate, or using with knowledge, or attempting to use any such 
fraudulent certificate. 
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C.L.T.E.J.A. MEETINGS AT PARIS* 


From February 24 to 26, 1936, the four Commissions of the International 
Technical Committee of Aerial Legal Experts held sessions at the Ministry 
of Foreign Affairs in Paris. The following eighteen countries were repre- 
sented: United States of America, Belgium, Czechoslovakia, Denmark, 
France, Germany, Great Britain, Hungary, Italy, Japan, Netherlands, Poland, 
Rumania, Spain, Sweden, Switzerland, Union of Soviet Socialist Republics, 
and Yugoslavia. 

The purpose of these sessions was to enable the Reporters. of the Com- 
missions to obtain information on the laws and practices of the various coun- 
tries, for use in the preparation of important international conventions deal- 
ing with subjects of private international air law. The subjects considered 
by the Commissions were: 

Interpretation of private air law conventions 
Chartering of aircraft 

Aggregate liability of air-transport operator 
Salvage of aircraft on land 

Legal status of aircraft crews 


A number of the delegates attending the meetings of the C.I.T.E.J.A. 


commissions submitted written observations on the various topics under con- 
sideration, and these observations were discussed by the experts. 


1. Interpretation of Private Air Law Conventions (First Commission): 

The International Committee has for some months had under considera- 
tion the matter of conferring upon the Committee the authority to interpret 
the conventions prepared by it in preliminary form and adopted in final form 
at periodic diplomatic conferences on private air law. 

The Reporter for the First Commission submitted for discussion a draft 
resolution in which it was provided that the Committee might prepare texts 
with a view to carrying out the provisions of the conventions, but only in 
case it should be instructed to do so by a diplomatic conference at which a 
convention is finally adopted, or by the Government of the country in which 
the convention as signed is deposited, or upon request of any of the signatory 
governments prior to their ratification of the convention. The draft text, 
pertaining to interpretation of conventions, submitted by the Reporter, M. 
De Lapradelle, for consideration as C.I.T.E.J.A. document No. 286, follows: 


ARTICLE 1. If the conference during which an international convention on 
private air law is adopted, assigns to the C.I.T.E.J.A. the duty of preparing 
any text of application common to all the signatory Governments, to regulate 
the practical conditions of enforcement of this convention, the C.I.T.E.J.A. 





*Report of meeting from Department of State Treaty Information, Bulletin 
No. 79, April, 1936, pp. 14-16. Documents furnished through the courtesy of 
Mr. Stephen Latchford, Technical Assistant, Treaty Division, Department of 
State, Washington, D. C 

1. See 7 JouRNAL or AiR LAW 266 (1936) for delegates from the United 
States. 


[386] 





INTERNATIONAL REGULATION 387 


shall proceed in the following manner: The Secretary shall put the question 
before the Commission in charge of preparing the Convention; the latter, by 
a majority vote, shall agree upon a draft of regulations which it shall submit 
to the C.L.T.E.J.A., which shall adopt it, by a majority vote, without men- 
tioning any dissenting opinions elsewhere than in the minutes. 


ArTICLE 2. At the request of the government in charge of receiving the 
signatures and of accepting the deposit of ratifications of an international 
convention on private air law, it shall be the duty of the C.I.T.E.J.A. to pro- 
ceed in the same manner as in Article 1. 


Article 3. The same shall apply in the case of a request made by any 
signatory government of the Convention, before the deposit of ratifications. 

The government in charge of receiving the signatures and of accepting 
the ratifications shall inform thereof all the governments that took part in 
the conference. 


Article 4. If the national jurisprudences do not agree on the meaning 
to be given any provisions of a convention on private international air law, it 
shall be the duty of the C.I.T.E.J.A. so to inform the signatory Governments. 


ArTIcLE 5. In order to make it possible for the C.I.T.E.J.A. to keep 
abreast of the application of international conventions, all signatory govern- 
ments are requested to forward to it, as soon as possible, any legislative 
regulatory, administrative or judicial document relating to such application. 

The name of the government, the title of and reference to the document 
shall be published. 

True copies of the text communicated, and, if the occasion arises, cer- 
tified translations thereof into the French language shall be delivered, by the 
Secretariat General of the C.I.T.E.J.A., to all the participating governments 
and, for a small charge, to any person demonstrating a scientific or practical 
interest in being informed on the matter. 


The observations of the American delegation on the interpretation of 
private air law conventions, considered by the First Commission, were circu- 
lated as C.I.T.E.J.A. document No. 293, as follows: 


It is understood that the last previous report on this subject is contained 
in Document No. 239 dated October, 1934, which considered Document No. 
228, dated September, 1934. It is also understood that the present discussion 
proceeds on the basis of the text previously adopted on September 25, 1934, 
emmy A in Document No. 239 at (French) page 53, (American translation) 
page 

The interpretation of texts is opposed by the United States in principle. 

The general view is that the judicial process should confine itself to the 
minimum statement of law necessary to dispcse of a particular litigation 
actually before the court. It is considered that an opinion rendered without 
a particular state of facts actually before the body rendering the opinion is 
likely to overlook distinctions which may be important. 

It is considered that an example may be derived from the International 
Maritime Committee, which appears to have functioned successfully since 
1899 in respect of shipping conventions and has never sought the power to 
interpret its conventions. 

An example may also be derived from the history of the important inter- 
national maritime conventions relating to the rules for the prevention of col- 
lisions at sea. These have been several times revised by the simple process of 
a new conference and a new agreement upon a new text. While conventions 
of this series have not been free from ambiguities, the solution of the am- 
biguities has been left first to the courts of the various nations and ultimately 
to the revisory work of a new conference. This method, while slow, has not 
been unsatisfactory. 

Opponents of the power of interpretation may say that this power is 
sought in order to enable the C.1.T.E.J.A. to issue its recommendations in 





388 JOURNAL OF AIR LAW 


haste and correct its errors of draftmanship at leisure. It would be unfor- 
tunate to afford opportunity for such a comment, however untrue it may be 
in fact. 

It is the considered view of American experts on international law of 
the highest authority, that the work of interpreting conventions belongs to the 
judiciary, and that the expert draftsmen of conventions should not deal judi- 
cially with their own past achievements. The one safe course is to bring 
the text to the highest possible degree of perfection before recommending it 
for adoption, and thereafter to let all the processes of interpretation through 


litigation take their normal course. 


After a number of modifications of the pending draft had been agreed 
upon it was recommitted to the Reporter for revision. The revised draft 
will be submitted at a later date. 


2. Chartering of Aircraft (Second Commission): 


The discussion in regard to the chartering of aircraft was very general 
and was based upon a prepared statement of the Reporter, Mr. Cogliolo, sub- 
mitted without a preliminary draft convention, constituting document No. 288, 


as follows: 

The practice of commercial aeronautics has thus far offered few cases of 
aircraft which are owned by a moral person or natural persons other than 
those using them for air navigation. As there is not yet sufficient experi- 
mental data available, we must resort to the mental process to determine the 
different situations of fact in which the chartering of an aircraft may be cast. 
This circumstance induces the jurist to confine himself to the broad and 
fundamental lines of the legal relationship, especially that, when the temporary 
use of an aircraft for rides or for individual voyages becomes more frequent 
among individuals, the practice of making a series of detailed rules to cover 
the different needs will be adopted, as in all other types of transportation. 
It is well that the law should confine itself to general rules, leaving it to the 
spontaneity of life to create provisions regulating this form of intercourse in 
its more detailed and uncertain features. 

From the international standpoint, the Warsaw Convention of October 12, 
1929, did not contemplate the rental or chartering of aircraft, and the 
1.A.T.A. expressed the wish that the C.I.T.E.J.A. should study the question, 
precisely in order to settle the matter of such chartering in accordance with 
the Warsaw rules on transportation, and particularly in order to decide, with 
respect to the liability of the charterer or aftreighter, and to determine 
whether the limits of liability of the carrier apply to him. 

In Italy, the ministerial commission for the reform of Italian aeronautical 
law of 1923 undertook studies and prepared drafts to regulate affreightment 
and chartering of aircraft; but it has not yet finished its work. I conclude 
therefrom that in this field, where, I repeat, adequate practical experience is 
lacking, the C.I.T.E.J.A. also should proceed very carefully, and should con- 
fine itself to a few proposals of a general character. That is why I believe 
it advisable that this first report should merely outline a few principal points, 
in order to obtain upon the latter the views of the representatives of the 
different Governments. Furthermore, the problem is not an urgent one, be- 
cause, as I have already pointed out, there has been, so far, in practice, but 
a limited number of cases of rental or chartering of aircraft. 

Starting with rental, the preliminary problem is the following: 

(1) Is it necessary to govern, by means of special rules, the rental of 
aircraft; is it sufficient and possible, on the contrary, to be content with the 
fact that, in each Government, the local law governs the general matter of 
rentals? In Italy, for example, it was believed expedient to have the draft 
for the new maritime code refer to general civil law on the matter of ship 


chartering. 
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(2) Are the distinctions made in maritime law between the contracts of 
transport, of chartering and of affreightment, justified and useful in aerial 
law?. To what extent can we resort to the features of maritime law, the time 
charter, embargo [sic] and affreightment, and in what respects? 

(3) In the case of a charter in the nature of a locatio totius navis,? 
that is, where the owner of an aircraft turns it over to a third party so that 
the latter may use it as he wishes, by his own means, and for a certain length 
of time, will ‘the owner still be liable, and in what cases? 

Then, coming to the true charter-party, by which the owner gives a 
natural or moral person that undertakes to make the transport of persons or 
things the total or partial use of the aircraft, we may consider the case where 
the owner furnishes the fuel and the crew which remains under his control 
for a voyage, and the case where this happens for a definite time. In this 
general supposition, the affreighter is certainly not merely a traveler, and for 
this reason he does not come under the specific terms of the Warsaw Con- 
vention. 

. There is no doubt that if the different forms of aerial chartering occurred 
in practice, the trade would establish a set of contracts with all the special 
rules, and that is why this amounts to raising the question as to whether it is 
better to create, for such a purpose, detailed international regulations, or to 
confine ourselves to a few general principles. 

In any case, we are asking the Commission to consider whether any rules 
oa be laid down on some or all of the following points, and if so what 
rules: Bs 

(a) Obligation of the owner to furnish an aircraft “aptus navi- 
gationis.”3 

(b) Certificates of origin. 

(c) Can the affreighter assign the contract? 

(d) What about intervals which cannot be used by the aircraft? 

(e) In what airport must the aircraft be consigned? What about 
delay? What about freight? 

(£) Liability of the owner 
for goods roar this liability be limited 
for persons ) and if so to what extent? 

(zg) What is the effect of the fortuitous case and the case of force 
ey at the different steps of the contract (departure, voyage, ar- 
rival) ? 

(h) Does the owner have a lien,.and how does he get it? 

(i) What abcut the different expenses (to keep the aircraft air- 
worthy, for the landing, fuel, etc. . 

On these points and on those that are related thereto, the Reporter begs 
the delegations from the different Governments to express their views and 
their opinion according to their respective laws, in order that we may there- 
after succeed in drafting international rules. But the Reporter insists upon 
preliminary discussion on the question as to whether it would not be well to 
confine ourselves to a limited number of general provisions, leaving the de- 
tails to be decided by commercial practice, which will most certainly come 
about if aerial affreightment becomes a frequent occurrence: which is not 


the case now. 
Genes, February 3, 1936. 
The Reporter of the Second Commission, 
Pietro COocLiovo. 


The Reporter made a detailed explanation of his draft report. The ex- 
change of views which took place during the discussion thereon will enable 
the Reporter to,prepare a preliminary draft convention on the chartering of 
aircraft. 





2. Latin for “rental of the entire vessel.” [Footnote in the original]. 
3. Latin for “suitable for navigation.” [Footnote in the original]. 
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3. Aggregate Liability of Air-Transport Operator (Third Commission): 

Prior to the meeting of the Third Commission the experts were furnished 
with a questionnaire, prepared by the Reporter, M. Ambrosini, on the subject 
of aggregate limitation of liahility. The questionnaire, distributed as C.I.T.E. 


J.A. document No. 284, follows: 

1. What do you think of the problem of overall limitation of liability. 
for aircraft? 

2. Do you believe that, at the present stage of international air law and 
of the work of the C.I.T.E.J.A., it is possible and timely to take up the study 
of this problem? 

3. At the least, do you share the view expressed by the Hungarian dele- 
gate (Minutes of the Tenth Meeting, page 173) that this question, although 
important and thereby worthy of attention, is still somewhat premature? 

4. In any case, do you believe that the problem of overall limitation of 
liability for aircraft can be solved without the necessity of changing the con- 
ventions already signed and the drafts of conventions already prepared by the 
C.LT.E.J.A. (Assistance and Salvage, Collisions, et cetera) ? 

5. If you favor the principle of overall limitation of liability, by what 
procedure and under what conditions do you think it would be possible to 
arrive at a settlement of that question? 

6. Should overall limitation of liability apply to all kinds of liabilities 
which the operator of an aircraft may incur, or merely to certain classes of 
damages? (See Ripert, Minutes of the Tenth Sessior, page 172.) 

7. In either case, do you think that it is necessary for the damages in- 
volved to have been caused by the same accident, or should the rule cover 
any damages, even when they are caused by several different accidents of the 
same aircraft? 

8. Do you believe that it would be preferable to have an entirely sep- 
arate convention on that subject? 


The reply of the American delegation to the questionnaire constitutes 
C.1.T.E.J.A. document No. 291, as follows: 


1. It is considered to be very essential to evolve a satisfactory system of 
overall limitation of liability for aircraft, since we have the possibility of the 
air transport owner or operator being liable in a single accident under pro- 
visions imposing liability on him in several conventions drafted by the C.L.T. 
E.J.A., particularly in the case of aerial collisions. This possibility not only 
places a heavy financial burden upon the owner and operator, but would add 
greatly to the difficulties in working out satisfactory insurance. (See attached 
chart.) 

2. Yes. 

3. The study of the principles involved with a view to progressing to- 
ward ultimate solution would not be premature. 

. Yes. As a safeguard, all future conventions should contain a clause 
stating substantially “The provisions of this convention shall not affect the 
rights and obligations of the owner or exploitant under any convention for 
the time being in force relating to the aggregate limitation of the liability 
of the owner or exploitant of the aircraft.” The CITEJA should recom- 
mend that all countries hereafter ratifying any of the conventions should 
enact their implementing legislation in such form as to produce the same 
situation. 

5. There should be a maximum amount for which the operator would 
be liable, carefully worked out under a system of priorities. Either of two 
systems may be employed: a) All claims may be applied to the fund, with 
priorities for mortgages and, we suggest, for death and bodily injury claims, 
or, b) the fund may be divided, we suggest two-thirds for death and bodily 
injury claims, the other one-third for all other claims, any unused balance 
being available if need be for death and bodily injury claims. Claims aris- 
ing under the Rome Convention relating to injuries tc third parties on the 
surface should have preference over similar claims arising under the other 
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conventions, in view of the fact that under the Rome Convention the injured 
party would ordinarily have no consensual relationship with the aviation 
enterprise. 

6. No. Limitation should not be granted for the personal contracts 
of the owner or exploitant, such, for example, as mortgage contracts or 
wages of operating personnel. Limitation should be granted only in respect 
of civil torts and transportation contracts, such as passenger ‘tickets and 
airway bills (consignment notes). 

Sg unit of limitation should be the single accident. 
8. Yes. 


Global or Aggregate Liability 


Diagrammatic Schedule Indicating the Apparent Minimum and Possible 
Maximum of Combined Liabilities Under the Various Aircraft 
Conventions Now in Force or Under Discussion—1936. Sub- 
mitted by the American Delegation With Its Reply to the 
Questionnaire on Global Liability. 


Minimum Maximum 


Collision: (250 kg) Fr. 600,000 Fr. 2,000,000 


Salvage— (1 life) 125,000 (80 lives) 10,000,000 
sea or land (Goods) (Self limiting) 


Rome (surface) 600,000 2,000,000 














Warsaw: 
Passengers (1) 125,000 (25) 3,125,000 
Property or 
person: 0 5,000 


Cargo and 
; baggage: (1 kg) 250 (2,500 kg) 625,000 


Total at "1,450,250 15,755,000 
(Round figures) ($100, 000) ($1,071,000) 








The discussion regarding the aggregate liability of the air transport 
operator embraced the problems resulting from a possible holding of an air 
transport operator liable under several conventions, including the convention 
relating to the liability of the air transport operator for damages resulting 
from the transportation of passengers and cargo, signed at Warsaw, Octo- 
ber 12, 1929;4 the convention relating to damages caused by aircraft to third 
parties on the surface, signed at Rome, May 29, 1933;5 and three proposed 
conventions relating to (a) salvage of aircraft at sea,® (b) salvage of air- 
craft on land,? and (c) aerial collisions.§ 

It is possible that in a single accident an air transport operator might 
be liable under two or more of the conventions. 

The exchange of views among the experts present brought forth con- 
siderable data which will be utilized by the Reporter of the Third Com- 
mission in the preparation of a draft convention on aggregate liability. 





See 4 JoURNAL oF AIR LAW 394 (1933) for text of this convention. 
See 4 JouRNAL or Air LAW 567 (1933) for text of this convention. 
See 7 JoURNAL OF AIR Law 124 (1936) for draft of this convention. 
No formal draft of this proposed convention yet available. 

See 7 JOURNAL OF AIR LAW 121 (1936) for draft of this convention. 
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4. Salvage of Aircraft on Land (Third Commission): 

The Third Commission also had under consideration the matter of 
preparing a preliminary draft convention on assistance and salvage of air- 
craft on land. The experts of the Committee who were present at the 
plenary session of the Committee held at The Hague in September, 1935® 
had under consideration a single draft convention relating to salvage of air- 
craft on land and at sea. It was decided at The Hague to have two con- 
ventions on salvage, one relating to salvage at sea and one relating to 
salvage on land. During the sessions just held in Paris the experts dis- 
cussed the proposed convention relating to salvaging of aircraft on land. 

The observations of the American delegation on the proposed convention 
relating to salvage of aircraft on land, considered by the Third Commission, 
appear as C.I.T.E.J.A. document No. 294, as follows: 


In General. The American Delegation feels that any attempt to apply 
generally the principles of salvage to air transportation over land is pre- 
mature, and that if any study of the subject is to be made it should be 
limited to the possible application of salvage principles to desert regions 
and areas undeveloped as to transportation facilities. The application of 
salvage principles tc aircraft may be desirable in the great desert and 
wilderness areas. Seasonal conditions might be taken into consideration. 
Salvage should not be applied to areas where transportation facilities are 
good. The maritime salvage law appears to furnish the most ready source 
for the development of suitable principles, because salvage principles are 
understood to be unusual if not unknown in most of the systems of law 
applicable on land. 

As to Matters of Detail. 1. Life saving, not requested by an S.O.S. 
call, should be voluntary and rewarded if successful on maritime salvage 
principles, payable by the owner or exploitant of the aircraft. The amount 
should be limited for the purpose of facilitating voluntary insurance of 
the risk. The limit suggested is 125,000 gold francs for each service, or 
125,000 gold francs per life saved, whichever is the larger sum. 

2. A life saving effort, if requested by S.O.S. and unsuccessful, should 
be recompensed by payment of out- of-pocket expenses, up to 125,000 gold 
francs for each service, payable by the owner or exploitant of the aircraft. 


3. The question of obligatory service presents great difficulties. If it 
should be discussed at all, the American Delegation feels that 

(a) The obligation should be limited to commanders of aircraft in 
flight or in a suitable position to render service by flying. 

(b) If life saving effort should be made obligatory, and if the 
situation requiring an obligatory life saving expenditure is 
caused by the wilful misconduct (dol) or gross negligence 
(faute lourde) of the owner or exploitant, it might be con- 
sidered whether the salvage liability should then be unlimited, 
and extend to the whole amount of loss, expense or damages 
incurred by the parties who make the requested effort. If this 
idea should prevail, we believe that the burden of proof of 
such misconduct or negligence should be on the salvor. 

(c) If the duty to search is imposed, such duty should cease when 
the limits of liability will no longer pay for the expenses of 
the search. 

4. The S.O.S. distress call when sent by aircraft on or over the land 
areas to which the principles of salvage may be applied, should have the 
same legal effect as an S.O.S. call sent by a vessel under the regime of the 
Maritime Safety Convention, London, 1929 


9. See 7 JOURNAL OF AIR LAW 261 (1936) for report of the Tenth Plenary 
Session of the C.I.T.E.J.A. held at The Hague in September, 1935. 
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5. Salvage of aircraft property and cargo, including baggage, personal 
effects, parcel post, and general mails, should be rewarded upon maritime 
principles. 

6. Salvors of property should look for their reward directly to the 
owners or bailees of each item of property, being protected by a possessory 
lien where they possess the salvaged articles, and if possible being granted 
a secret lien similar to the maritime salvage lien where they do not have 
possession. 

7. The delimitation of areas of land on and over which salvage prin- 
ciples may apply may conveniently be worked out on principles of zoning 
similar to those governing the application of the International Maritime 
Load Line Convention, London, 1930. 

8. It might be appropriate to leave to each country the determination 
of the areas and seascns within the boundaries of its possessions, colonies, 
and mandates, to which the principles of salvage might be applied. We sug- 
gest this procedure for the reason that we believe that it would be very 
difficult and probably impracticable to reach a general agreement by joint 
effort of representatives of the interested countries on the determination 
of areas for salvage purposes in the individual countries. However, while 
we believe that the plan of having the matter determined by each country 
is preferable, we realize that even this plan might be open to the objection 
that each country might be tempted to restrict unduly the extent of the areas 
within its territories to which the salvage principles would be applied, in 
order to restrict the occasions when its national aircraft could be obligated 
to assist foreign aircraft. 


The information obtained from the discussions regarding land salvage 
will enable the Reporter having the matter in charge to prepare a draft 
preliminary convention on the subject. 


5. Legal Status of Aircraft Crews (Fourth Commission): 

The experts had under consideration a preliminary draft convention 
dealing with the legal status of crews of aircraft engaged in international 
transportation.19 The draft dealt at some length with the conditions under 
which the personnel should be employed, the right of repatriation, exemp- 
tion of wages from attachment, et cetera. As a result of the discussions 
among the experts and the decisions reached by the Commission, the pending 
draft will be revised by the Reporter. 

The observations of the American delegation on this subject constitute 
C.I.T.E.J.A. document No. 292, as follows: 


In the United States all the categories of persons connected with the 
flying or mobile service of aviation are usually referred to as “airmen.’ 

The United States has not yet adhered to the conventions of the Inter- 
national Labor Office relating to the status and conditions of service, et cetera, 
of seamen, namely, Nos. 7, 8, 9, 15, 16, 22, and 23. In fact, the United 
States joined the work of the I. L. O. only in 1934, and none of the I. L. O. 
conventions have as yet been adhered to by the United States. The United 
States sent a delegation to the I. L. O. in Geneva in November, 1935, and 
took part in proceedings there relating to the conditions of labor at. sea. 

Responsible leaders of the aviation industry in the United States feel 
at present that the development of this subject is premature, but are not 
opposed to investigation of facts and the discussion of legal theories 
applicable. 

The facts at the present time are understood to be that the relatively 
small number of aviation enterprises engaged in extensive international flying 
operations have made adequate arrangements with the states through whose 





. C.LT.E.J.A. Document No. 283. See 7 JouRNAL oF AIR LAW 266 (1936) 
for this draft presented for discussion. 
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territories their lines pass, and have made such contract arrangements with 
their employees as are satisfactory. 

Difficulties are therefore only anticipated when in the perhaps rather 
distant future a considerable number of international aviation enterprises 
come into operation, or when there may be financial embarrassments of air 
lines resulting in employees being stranded without funds or means of travel 
in distant parts of the world. 

As the various companies are now organized it is understood that airmen 
are not complaining of the conditions of pay or travel or discipline, nor of 
the conditions under which they are taken care of when sick or injured. 

Immigration and Travel Status. In the interests of simplicity, we pro- 
pose that airmen should be provided with simple certificates (resembling 
seamen’s certificates) instead of passports. The convention should assure 
the recognition of such certificates as giving the airman the right to remain 
in a country, whether in good or bad health, for specified times and spe- 
cified reasons; they should also give him the right to return to the country 
and place where he joined the aircraft, and there to resume the status which 
he had in that country and place prior to becoming a member of the crew 
of the aircraft. 

Sickness and Hospitalization. A study might be made of the possibility 
of making general arrangements for the care of sick and injured airmen in 
suitable hospitals anywhere in the world, at the expense of the employer, or 
if the employer fails, then at the expense of the state in which the aircraft 
is registered. This is believed to be well settled law as to seamen, with the 
addition that vessels very generally pay dues on entering harbors for the 
maintenance of a suitable hospital for seamen in such places, in lieu of paying 
individual hospital bills. 

Transmission of Wages. At present most airmen appear to be paid 
their wages at places satisfactory to the employees, so that there is little or 
no difficulty about the transmission of money. We propose that if the status 
of the crew is dealt with, provision be made for an airman to take with 
him in the aircraft meney representing the wages which he is earning. This 
might be sufficient protection. In the same way seamen paid wages on board 
their vessels are not hindered by national restrictions against the export of 
money from taking their wages with them when the ship sails. 

Status of the Master. The sentiment appears to be increasing that each 
aircraft should, like a vessel, have a person in command who is endowed 
with a special character, like a ship master, so as to be able to deal promptly 
and without question with matters of discipline, entry and clearance, pledge 
of credit for supplies and repairs. The essential speed of air journeys may 
be in large measure sacrificed if the person in charge is merely an ordinary 
employee of a foreign individual or foreign corporation. The legal difficulty 
of dealing in a binding manner with an employee or agent of a foreign 
corporation is well known. ; 

Provision should be made for the succession of air men of lower rank 
to the position of captain or commander in case of the death or disability 
of the original captain, so that it will be widely known and well settled that 
there is always a person who can act responsibly without reference to the 
technicalities of the laws of agency and of the right of foreign corporations 
to do business. 

The American Delegation reports that provisions looking toward the 
creation of the position of captain or commander, with qualifications such 
as are suggested, would meet with approval. 


The Eleventh Plenary Session of the C.I.T.E.J.A. will be held in Switzer- 
land, in September, 1936, where it is expected that final action will be taken 
on the draft convention on assistance and salvage of aircraft or by aircraft 
at sea, and on the draft convention for the unification of certain rules 
relating to aerial collisions adopted at the Tenth Plenary session at The Hague 
in September of 1935. After adoption at the plenary session of the C.I.T.E. 
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J.A., they will be referred for final adoption and signature to a diplomatic 
conference to be known as the Fourth International Conference on Private 
Aerial Law. Sessions of one or more of the C.I.T.E.J.A. commissions will 
probably be held also at the time of the plenary meeting in Switzerland when 
other subjects pending will be considered. 


TWENTY-FOURTH SESSION OF THE CINA* 


The Twenty-Fourth Session of the International Commission for Air 
Navigation (CINA), instituted by the International Air Convention of Oc- 
tober 13, 1919 and organized in 1922, was held at the Staszic Palace in 
Warsaw from the 22nd to the 28th of May, 1936. The Session was opened 
on the 22nd of May, 1936 at 11 A.M. with an address of welcome by Colonel 
Jules Ulrych, Minister of Communications of Poland. Engineer Alexander 
Bobkowski, Under Secretary of State at the Ministry of Communications 
and Delegate of Poland to the Commission, was elected Chairman of the 
Twenty-Fourth Session. 


Of the thirty States parties to the Convention of 1919, the following 
twenty-two States were represented:+ Australia, Belgium, Bulgaria, Canada, 
Denmark, Spain, Finland, France, Great Britain and Northern Ireland, 
Greece, India, Iraq, Japan, Norway, New Zealand, Netherlands, Poland, 
Portugal, Sweden, Switzerland, Czechoslovakia, and Yugoslavia. The League 
of Nations and the International Labour Office were also represented. The 
Secretariat of the Session was in charge of M. Albert Roper, Secretary 
General, and M. Roger Mathieu, Draftsman. The following eight contract- 
ing States were not represented: Argentine Republic, Chile, Irish Free State, 
Italy Roumania, Siam, Union of South Africa, Uruguay. 


Thirty-nine items appeared on the Agenda. Among the more important 
of those dealt with during the Session, the following may be cited: 


(1) Publication of Maps for Air Navigation. The CINA made certain 
modifications in the principles which it had previously adopted for the 
transformaton of the 1:1,000,000 Map of the World into a Local Aeronautical 
Map. The Commission approved the Annual Report setting forth the activi- 
ties of its Secretariat in its functions as Central Bureau for the Local Aero- 
nautical Map during the period from May, 1935 to May, 1938. The Com- 
mission further decided to proceed to an enquiry with the States in order to 
obtain an exact knowledge of the maps used in the preparation and execution 
of transcontinental and trans-oceanic long distance flights. 


(2) Meteorological Codes and Climatological Guides. The Commission 
made numerous modifications in the meteorological codes contained in Annex 
G to the International Air Convention of 1919, particularly by re-arrangement 
of all the parts of the said Annex G concerning synoptic reports from land 
stations and from ships at sea, warnings of dangerous phenomena and im- 
provements of weather, forecast codes. The Commission adopted new prin- 
ciples concerning the establishment of synoptic charts and the publication of 
climatological guides. 

(3) Revision of the Regulations for the International Radio-electric 





*From CINA Bulletin of Information No. 727 (June 6, 1936). 
+The list of official representatives has been omitted, but may be found at 
page 32 of the Bulletin of Information. 
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Service of Air Navigation. The CINA continued the revision of these Regu- 
lations, particularly in its parts concerning the abbreviations to be used in 
radio-electric transmissions (Q Code) and in those relating to the abbrevia- 
tions of names of aerodromes used in the codes for departure and arrival 
messages. 

(4) Marks To Be Borne by Aircraft. The Commission took note of 
the choice made recently by two States, the Dominican Republic and Lithu- 
ania, of the nationality and registration marks to be borne by their aircraft. 

(5) Publication of a Visual Signal Book for Air Navigation. The Com- 
mission decided to publish a Signal Book, in which will be united all the 
visual signals used in air navigation provided for in the International Air Con- 
vention or at present appearing in the International Code of Signals. This 
Signal Book will have the value of a guide for airmen. It will be edited 
this year, as soon as it has been revised by a special Committee of experts 
appointed by the Commission. 

(6) General Revision of Annex D to the Convention. The CINA pro- 
ceeded to the general revision of the rules as to lights and signals and rules 
for air traffic forming the subject of Annex D to the International Air 
Convention of 1919. This new “Code for Air Traffic” will be put into force 
on April Ist, 1937. The Commission further decided to study certain new 
signals to be displayed by towing aircraft. 

(7) Revision of the Regulations Concerning the International Employ- 
ment of Symbols and Terms used in Aeronautical Technology. The Com- 
mission proceeded to the revision of several points of these Regulations 
which it had adopted at its preceding Session, and charged its Committee on 
Standardization to pursue such revision, as well as the study of the standard- 
ization of terms used in air navigation. 

(8) Modifications in the Regulations Concerning the Employment of 
Radiocommunication Apparatus in Aircraft and Adoption of a New Annex 
to the Convention. The CINA made several modifications in the Regulations 
concerning the employment of radio communication apparatus which it had 
adopted at its preceding Session. The Commission further provisionally 
adopted a new Annex to the International Air Convention of 1919, which 
Annex will be entitled “Radio communications” and will reproduce in its 
main lines the aforementioned Regulations. This new Annex will, however, 
not come into force until the Protocol modifying certain Articles of the 
Convention, which Protocol was signed at Brussels in June, 1935, has itself 
come into force following the ratification of the said Protocol by all the 
States parties to the International Air Convention of 1919. 

(9) Regulation of the International Traffic of Aeroplanes without En- 
gmes. The Commission undertook the said regulation by adopting certain 
new provisions for the issue of the certificate of airworthiness of gliders. 

(10) Liaison with the International Meteorological Organization. The 
CINA established this liaison by deciding to authorize its Secretary General 
and the Chairman of its Meteorological Sub-Commission to attend the meet- 
ings of the Commission on Aeronautical Meteorology recently instituted by 
the International Meteorological Organization. 

(11) Control of Illicit Traffic in Noxious Drugs. The Commission, on 
the occasion of the study of the control of illicit traffic in noxious drugs, 
decided to charge its Customs Committee to undertake the study of the 
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measures of collaboration which it had contemplated among the Customs 
Administrations to combat contraband by dropping in particular and smug- 
gling by air in general. 

(12) Revision of the Regulations Concerning the Minimum Requirements 
for Airworthiness Certificates. The CINA fixed definitely certain Parts of 
these Regulations, which came into force on the Ist of January, 1936. It 
adopted new texts providing for measures of precaution against vibrations, 
flutter and instability of the structures of aeroplanes, and prescribed the use 
of new instruments for piloting without visibility. At the same time the 
Commission fixed special requirements for long-distance aeroplanes called 
upon only exceptionally to frequent the ordinary aerodromes. 

(13) Requirements as to Medical Fitness of Members of the Operating 
Crew of Aircraft, The CINA prescribed new medical requirements con- 
cerning physical fitness as regards visual acuity and colour perception for 
the eye examination in the different categories of members of the operating 
crew of aircraft. These new medical requirements refer to the eye examina- 
tion of candidates for a license as pilot, navigator or radiotelegraph operator 
when such candidates suffer from daltonism; they are a relaxation in favour 
of such candidates of the present requirements fixed by the Convention. 

(14) Adoption of Regulations Concerning the Installation of Oxygen 
Inhalers in Public Transport Aircraft. The Commission adopted new Regu- 
lations to recommend the use in journeys at high altitudes of oxygen in- 
halers intended for the operating crew for public transport aircraft. 

(15) Meeting of a Conference Preparatory to the International Tele- 
communication Conference to be Held at Cairo in 1938. The CINA decided 
to call such a preliminary Conference by inviting all the States, whether 
parties or not to the International Air Convention of 1919, to send their 
radiotelegraph experts to this Conference, in order to study together and in 
advance items concerning air navigation appearing on the Agenda of the 
Cairo Conference of 1938. This preparatory Conference will take place in 
Paris at the end of June, 1936. 

(16) Customs Exemption for Liquid Fuel Used in Air Traffic. The 
Commission took cognisance of the draft agreement prepared on this point 
by the League of Nations and expressed the desire that this agreement should 
be signed and ratified by the Governments concerned. 

(17) Items Under Study. The CINA decided also to pursue or to 
undertake the study of the following questions: 


(a) Indication on the aeronautical maps or marking on the ground of 
compulsory routes to be followed by aircraft for crossing frontiers 
or for passing over prohibited areas. 


(b) Revision of the journey log of aircraft. 


(c) General revision of the requirements for the technical examination 
of navigators. 

(d) Revision of the uniform system for the towing, hoisting and mooring 
of seaplanes. 

(e) Abridged call signs of aircraft stations. 


(f) Revision of accident statistics. 
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The Commission further constituted seven Sub-Commissions (Opera- 
tional, Legal, Wireless, Meteorological, Medical, Maps, Materials) charged 
with the study of technical or legal items, and maintained the three Com- 
mittees previously instituted (Audit Committee, Customs Committee and 
Committee on Standardization). 

The Twenty-fifth Session of the International Commission for Air Navi- 
gation will be held at Paris in May, 1937. The Commission has already been 
invited to hold its Twenty-sixth Session at Madrid in 1938. 


AMENDMENTS TO CINA CONVENTION: 
FINLAND AND GREECE! 


With a despatch dated April 2, 1936, the American Minister to Finiand 
transmitted to the Secretary of State the Swedish text of an ordinance, 
bringing into effect certain amendments of the international convention re- 
garding aerial navigation, issued at Helsingfors February 28, 1936. The 
ordinance provides that since the amendments made in 1929 of certain articles 
of the international convention regarding aerial navigation, signed October 13, 
1919, at Paris, were ratified May 13, 1933, in accordance with article 34 of the 
said convention, the amendments shall be operative as agreed. 

By a despatch dated April 29, 1936, the American Minister to Greece 
reported that the Official Gazette (vol. 1, no. 132) of March 17, 1936, pub- 
lished a declaration of the Minister of Foreign Affairs dated January 22, 1936, 
by which Greece acceded to the protocol signed in Paris June 1, 1935, amend- 
ing the international convention signed at Paris October 13, 1919, relating to 
the regulation of aerial navigation, and also to the protocol of June 1, 1935, 
amending Annex H of the convention in question. 


NEW MEMBER OF ADVISORY COMMITTEE TO 
AMERICAN SECTION OF C.LT.E.J.A.? 


Notice has recently been received of the appointment of Professor 
Francis H. Bohlen, 3400 Chestnut Street, Philadelphia, as a member of the 
advisory committee to the American Section of the C.I.T.E.J.A. representing 
the American Law Institute. Professor Bohlen is Professor of Law at the 
University of Pennsylvania Law School, Philadelphia, formerly Langdell 
Professor of Law at Harvard University, and Reporter on the Law of Torts 
for the American Law Institute. 

The organizations now represented on the Advisory Committee to the 
American Section are as follows: Aeronautical Chamber of Commerce of 
America, American Bar Association, American Law Institute, American So- 
ciety of International Law, Board of Aviation Underwriters, Independent 
Aviation Operators of the United States, Institute of Aeronautical Sciences, 
The Maritime Law Association of the United States, National Aeronautical 
Association, National Association of State Aviation Officials, National Con- 
ference of Commissioners on Uniform State Laws, and Private Fliers 


Association, Inc. 





From Department of State Treaty Information, Bulletin No. 80, p. 13 
catay — esp ye 
e 6 JOURNAL OF AIR Law 263, 457 (1935) and 7 JourNAL or Air Law 
127, “72 Sti986) for complete list of representatives. 





INTERNATIONAL REGULATION 


INTERNATIONAL SANITARY CONVENTION FOR 
AERIAL NAVIGATION: 


With a view to the regulation of the sanitary control of aerial navigation, 
the undersigned, plenipotentiaries of the High Contracting Parties, furnished 
with full powers found in good and due form, have agreed on the following 
articles: 

I.—GENERAL PROVISIONS 

Art. 1. For the purposes of this convention the High Contracting Par- 
ties adopt the following definitions: 

I. The word aircraft includes any machine which can derive support in 
the atmosphere from the reactions of the air and is intended for aerial 
navigation. ; 

The present convention applies only to aircraft: 

1. of which the place of departure and place of final landing are situated 
in different territories ; 

2. which, although the place of departure and place of final landing are 
situated on the same territory, make an intermediate landing on a different 
territory; 

3. which fly without landing over more than one territory, whether these 
territories are placed under the sovereignty, suzerainty, mandate, or authority 
of the same power or of different powers. 

II. The words authorized aerodrome denote a.customs or other aero- 
drome specially designated as such by the competent authority of the state 
in which it is situated and on which aircraft may make their first landing 
on entering a territory or from which they may depart on leaving a territory. 

III. The words sanitary aerodrome denote an authorized aerodrome 
organized and equipped in accordance with the terms of article V of the 
present convention and designated as such by any competent authority of the 
country. 

IV. The word crew includes any person having duties on board in 
connection with the flying or the safety of the flight of the aircraft, or em- 
ployed on board, in any way, in the service of the aircraft, the passengers, 
or the cargo. 

V. The words local area denote a well-defined area, such as a province, 
a government, a district, a department, a canton, an island, a commune, a 
town, a quarter of a town, a village, a port, an agglomeration, etc., whatever 
may be the extent and population of such areas. 

Subject to the conditions laid down in article VIII of the present con- 
vention, an aerodrome may constitute a local area. 

VI. The word observation means the isolation of persons in a suitable 
place. 

The word surveillance means that persons are not isolated, that they may 
move about freely, but that they are notified to the sanitary authorities of 
the several places whither they are bound and are subjected to a medical 
examination with a view to establishing their state of health. 

VII. The word day means an interval of 24 hours. 

Art. 2. Whatever relates in the present convention to aerodromes is to 
be understood as applying mutatis mutandis to places for the landing on water 
of hydroplanes and similar craft. 


Sec. |. Aerodromes in General and Their Staff. 


_ Arr. 3. Each High Contracting Party undertakes to provide its author- 
ized aerodromes with a sanitary organization adapted to the current needs 





8. Concluded at The Hague, April 12, 1933; signed on the part of the 
United States of America, with reservations, April 6, 1934. Ratification advised 
by the Senate of the United States, with the said reservations, June 5, 1935 
(legislative day of May 13, 1935). Ratified by the President of the United 
States with the said reservations, June 13, 1935. Ratification of the United 
States of America deposited with the Government of the Netherlands, July 25, 
1935. Proclaimed by the President of the United States, October 25, 1935. See 
Treaty Series, No. 901. 

Translation of text adopted by the Permanent Committee of the Office 
International d’Hygiene Publique at its session of April 29, 1932. See the 
Department of State Treaty Information, Bulletin No. 60, p. 17 (Sept., 1984). 
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of. prophylaxis which as a minimum shall consist of definite arrangements 
to insure the attendance of a medical practitioner at such times as may be 
necessary for the medical examinations contemplated by the present 
convention. 


Art. 4. It rests with each High Contracting Party, taking into account 
the risks of infectious disease to which its territory may be exposed, to 
decide whether or not to establish sanitary aerodromes and which authorized 
aerodromes shall be selected for this purpose. 


Art. 5. The sanitary aerodrome shall at all times have at its disposal: 

(a) an organized medical service, with one medical officer at least and 
one or more sanitary inspectors, it being understood that this staff will not 
necessarily be in permanent attendance at the aerodrome; 

(b) a place for medical inspection; 

(c) equipment for taking and dispatching suspected material for examina- 
tion in a laboratory, if such examination cannot be made on the spot; 

(d) facilities, in the case of necessity, for the isolation, transport, and 
care of the sick, for the isolation of contacts separately from the sick, and 
for carrying out any other prophylactic measure in suitable premises, either 
within the aerodrome, or in proximity to it; 

(e) apparatus necessary for carrying out disinfection, disinsectization, 
and deratization, if required, as well as any other measures laid down in the 
present convention. 

The aerodrome shall be provided with a sufficient supply of wholesome 
drinking water and with a proper and safe system for the disposal of excreta 
and refuse and for the removal of waste water. The aerodrome shall, as 
far as possible, be protected from rats. 


Art. 6. The medical officer of the sanitary aerodrome shall be an official 
of or approved by the competent sanitary authority. 


Art. 7. Each High Contracting Party shall communicate, either to the 
Office International d’Hygiéne Publique, or to the International Commission 
for Air Navigation, which will transmit to each other the information thus 
received, a list of its sanitary aerodromes in order that it may be brought 
to the knowledge of the other High Contracting Parties. The communication 
shall include, in the case of each aerodrome, details as to its situation, its 
sanitary equipment, and its sanitary staff. 

The notification to the Office International d’Hygiéne Publique provided 
for in the present article, as well as in articles 8, 37, 40, 58, 59, and 60 of 
the present convention, may, in the case of those High Contracting Parties 
who have adhered to the Pan American sanitary code, be made through the 
intermediary of the Pan American Sanitary Bureau. 


Art. 8. In order that a sanitary aerodrome may be designated as a local 
area for the purpose of notification of infectious diseases and for other 
— as provided by the present convention, it must be so organized 
that: 

1. the entry or exit of any person is under the supervision and control 
of the competent authority; 

2. in the case of a disease specified in article 18 of this convention 
occurring in the surrounding territory, access to the aerodrome by any route 
other than the air is forbidden to persons suspected of being infected, and 
measures are applied, to the satisfaction of the competent authority, with a 
view to preventing persons who are resident in or passing through the aero- 
drome from being exposed to the risk of infection, either by contact with 
persons from outside or by any other means. 

In order that an authorized aerodrome which is not a sanitary aerodrome 
may similarly be designated a local area it is necessary, in addition, that it 
shall be so situated topographically as to be beyond all probable risk of 
infection from without. 
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The High Contracting Parties shall notify to the Office International 
d’Hygiéne Publique aerodromes which have been constituted local areas in 
accordance with the terms of the present article, and the Office International 
d’Hygiéne Publique will communicate the notification to the other High Con- 
tracting Parties and to the International Commission for Air Navigation. 


Sec. Il. Aircraft Sanitary Documents. 


Art. 9. The following entries shall be made in the journey logbook, 
under the heading “Observations” : 

1. any facts relevant to public health which have arisen on the aircraft 
in the course of the voyage; 

2. any sanitary measures undergone by the aircraft before departure 
or at places of call in application of the present convention; 

3. information concerning the appearance in the country from which the 
aircraft is departing of any of the infectious diseases mentioned in part III 
of the present convention. This entry is made with a view to facilitating 
the medical examinations which passengers arriving at aerodromes in another 
territory may be required to undergo. 

For this purpose, the government of any noninfected country in which 
one of the said diseases makes its appearance shall, in addition to other 
means by which it is already required to inform other countries of the out- 
break of such diseases and their nature, transmit the necessary information 
to the competent authorities of each of its authorized aerodromes. The 
latter shall enter the information in the journey log of any aircraft leaving 
the aerodrome during a period of 15 days from the date on which the in- 
formation was first received. 

Aircraft shall not be required to carry bills of health. The entries 
made in the journey logbook in accordance with the terms of this article 
shall be verified and certified free of charge by the competent authority of 
the aerodrome. 


Sec. Ill. Merchandise and Mail. 


Art. 10. In addition to the measures prescribed in articles 25, 29, 33, 
42, 44, 47, 49, and 51 of the present convention, merchandise in aircraft may 
he subjected to the laws of the country as regards measures to be applied 
to merchandise imported by whatever means of transport. 


Art. 11. Letters and correspondence, printed matter, books, newspapers, 
business documents, postal packages, and anything sent by post shall not be 
subject to any sanitary measure unless they contain articles coming within the 
terms of article 33 of the present convention. 


II.—SANITARY REGULATIONS GENERALLY APPLICABLE 


Art. 12. In the case of sanitary or authorized aerodromes, the medical 
officer attached to the aerodrome has the right, either before the departure 
or after the landing of aircraft, to proceed to inspect the sanitary condition 
of passengers and crew, whenever circumstances justify this measure. 

This visit should, however, be so arranged in relation to the other ordinary 
administrative and customs operations as to avoid any delay or interference 
with the continuation of the voyage. No fees shall be charged for this 
inspection. Reservation is made of the right of the Maritime and Quarantine 
Sanitary Board of Egypt to levy dues in accordance with its special powers. 


Art. 13. The competent authority of any aerodrome may, on the advice 
of the medical officer attached to the aerodrome, prohibit the embarkation 
of persons with symptoms of infectious disease, except in the case of the 
transport of sick persons by aircraft specially allocated for the purpose. 

In the absence of a medical officer, the competent authority of the aero- 
drome may defer the departure of such persons until the advice of a doctor 
has been obtained. 
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Art. 14. Aircraft in flight are forbidden to throw or to let fall, matter 
capable of producing the outbreak of infectious disease. 

Art. 15. If the commander of the aircraft wishes to disembark a sick 
person he shall, so far as he is able, notify the aerodrome of arrival in good 
time before landing. 

Art. 16. If there is on board an aircraft a case of an infectious dis- 
ease, duly verified by the medical officer attached to the aerodrome, not being 
a disease specified in part III of the present convention, the usual measures 
in force in the country in which the aerodrome is situated shall be applied. 
The sick person may be landed and, if the competent sanitary authority 
considers it desirable, isolated in a suitable place; the other passengers and 
the crew shall have the right to continue the voyage, after medical inspection 
and, if necessary, the carrying out of the appropriate sanitary measures. 

Such of these sanitary measures as can be carried out at the aerodrome 
shall be so arranged in relation to the administrative and customs operations 
that the aircraft may be detained as short a time as possible. 

Art. 17. Except as expressly provided for in the present convention, 
aircraft shall be exempt from sanitary formalities at the aerodromes both 
of call and of final destination. 


IIIL.—SANITARY REGULATIONS APPLICABLE IN THE CASE OF CERTAIN 
DISEASES 


Art. 18. The diseases which are the subject of the special measures 
prescribed by this part of the convention are: Plague, cholera, yellow fever, 
exanthematous typhus, and smallpox. 

Art. 19. For the purposes of the present convention, the period of 
incubation is reckoned as: 

6 days in the case of plague; 

5 days in the case of cholera; 

6 days in the case of yellow fever; 

12 days in the case of exanthematous typhus; and 
14 days in the case of smallpox. 

Art. 20. The chief health authorities shall transmit to the sanitary and 
authorized aerodromes of their respective countries all information contained 
in the epidemiological notifications and communications received from the 
Office International d’Hygiéne Publique (and the regional bureaus with which 
it has made agreements for this purpose) in execution of the provisions of 
the international sanitary convention of June 21, 1926, which may affect the 
exercise of sanitary control in those aerodromes. 

Art. 21. The measures prescribed in this part of the convention shall 
be regarded as constituting a maximum, within the limits of which the High 
a Parties may regulate the procedure which may be applied to 
aircrait. 

It is for each High Contracting Party to determine whether measures 
should be applied, within the limits of the present convention, to arrivals 
from a foreign local area or aerodrome. 

In this respect, information received and measures already applied, shall, 
in accordance with article 54 of the present convention, be taken into the 
fullest possible account. 

Art. 22. For the purpose of part III of the present convention a local 
area is considered to be infected when the conditions specified in the inter- 
national sanitary convention of June 21, 1926,4 are applicable to it. 


Chapter I. Measures Applicable in Case of Plague, Cholera, Typhus, and 
Smallpox 


Sec. I. Measures on Departure. 
Art. 23. The measures to be applied on the departure of aircraft from 


4. According to the terms of the International Sanitary Convention of 
June 21, 1936, art. 10 and the first paragraph of art. 11, a local area is con- 
sidered “infected” by one of the diseases in question in the following circum- 
stances: For plague and yellow fever, when the first case recognized as non- 
imported is reported; for cholera, when forming a “foyer’—that is, when the 
occurrence of new cases outside the immediate surroundings of the first cases 
peewee that the spread of the disease has not been confined to the place where 
t began; for exanthematous typhus and smallpox, when they appear in epi- 
demic form. [Footnote in the original.] 
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a local area infected by one of the diseases mentioned in this chapter are 
the following: 

1. Thorough cleansing of the aircraft, especially the parts liable to be 
contaminated ; 

2. Medical inspection of passengers and crew; 

3. Exclusion of any person showing symptoms of one of the diseases 
in question, as well as of persons in such close relation with the sick as to 
render them liable to transmit the infection of these diseases; 

4. Inspection of personal effects, which shall only be accepted if in a 
reasonable state of cleanliness; 

5. In the case of plague, deratization, if there is any reason to suspect 
the presence of rats on board; 

6. In case of exanthematous typhus, disinsectization, limited to persons 
who, after medical inspection, are considered as likely to convey infection, 
and to their effects. 

The aircraft’s papers shall be annotated in accordance with the require- 
ments of article 9 


ie Sec. Il. Measures on Arrival. 


Art. 24. Aircraft, even when coming from a local area infected by one 
of the diseases to which this chapter applies, may land at any authorized 
aerodrome. Nevertheless, each High Contracting Party, if epidemiological 
conditions demand such action, has the right to require aircraft coming from 
particular local areas to land at prescribed sanitary or authorized aerodromes, 
account being taken of the geographical position of those aerodromes and of 
the routes followed by the aircraft, in such manner as not to hamper aerial 
navigation. 

The only measures which, if necessary, may be taken at authorized aero- 
dromes which are not also sanitary aerodromes are the medical inspection of 
crew and passengers and the landing and isolation of the sick. Passengers 
and crew may not move beyond the limits prescribed by the aerodrome au- 
thority except with the permission of the visiting medical officer. This restric- 
tion may continue to be imposed on the aircraft at each landing place until 
it arrives at a sanitary aerodrome, where it will be subject to the measures 
laid down in this chapter. 


Art. 25. The commander of the aircraft is required, on landing, to place 
himself at the disposal of the sanitary authority, to answer all requests for 
information affecting public health which are made to him by the competent 
service, and to produce the aircraft’s papers for examination. 

Should an aircraft, on entering a territory, land elsewhere than on a 
sanitary or authorized aerodrome, the commander of the aircraft shall, if the 
aircraft comes from an infected local area or is itself infected, notify the 
nearest local authority to this effect, and the latter shall take such measures 
as are appropriate to the circumstances, being guided by the general principles 
on which the present convention is based, and shall, if possible, direct the 
aircraft to a sanitary aerodrome. No cargo shall be unloaded and no 
passenger or member of the crew may leave the vicinity of the aircraft with- 
out the permission of the competent sanitary authority. 


Art. 26. In the application of the present convention, surveillance may 
not be replaced by observation except: 

(a) in circumstances in which it would not be practicable to carry out 
surveillance with sufficient thoroughness; or 
_. (b) if the risk of the introduction of infection into the country is con- 
sidered to be exceptionally serious; or 

(c) if the person who would be subject to surveillance does not furnish 
adequate sanitary guarantees. . 

Persons under observation or surveillance shall submit themselves to any 
examination which the competent sanitary authority may consider necessary. 
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A. Plague 


Art. 27. If there has not been a case of plague on board, the only meas- 
ures which may be prescribed are: 

1. medical inspection of passengers and crew; 

2. deratization and disinsectization, if in exceptional cases these opera- 
tions are considered necessary, and if they have not been carried out at the 
aerodrome of departure; 

3. the crew and passengers may be subjected to surveillance, not exceed- 
ing 6 days from the date on which the aircraft left the infected local area. 


Art. 28. If there is on board a recognized or suspected case of plague, 
the following measures are applicable: 

1. medical inspection ; 

2. the sick shall be immediately disembarked and isolated ; 

_3. all persons who have been in contact with the sick and those whom the 
sanitary authority has reasons to consider suspect shall be subject to sur- 
veillance for a period not exceeding 6 days from the date of arrival of the 
aircraft; 

4. personal effects, linen, and all other articles which, in the opinion of 
the sanitary authority, are infected shall be disinsectized and, if necessary, 
disinfected ; 

_ _ 5. any parts of the aircraft which are suspected of being infected shall be 
disinsectized ; 
__ 6, the sanitary authority may carry out deratization, in exceptional cases, 
if there is any reason to suspect the presence of rats on board and if the 
operation was not carried out on departure. 


Art. 29. If the sanitary authority considers that merchandise coming 
from an area infected with plague may harbor rats or fleas, such merchan- 
dise shall not be discharged except with the necessary precautions. 


B. Cholera 


Art. 30. If there has not been a case of cholera on board, the only 
measures which may be prescribed are: 

1. medical inspection of passengers and crew; 

2. surveillance of passengers and crew for a period not exceeding 5 days 
from the date on which the aircraft left the infected local area. 


Art. 31. If a case of disease presenting clinical signs of cholera appears 
on board during the voyage, the aircraft shall be subject, at places of call or 
on arrival, to the following procedure: 

1. medical inspection; 

2. the sick shall be immediately disembarked and isolated; 

3. the crew and passengers shall be kept under surveillance for a period 
not exceeding 5 days from the date of arrival of the aircraft; 

4. personal effects, linen, and all other articles, which, in the opinion of 
the sanitary authority, are infected shall be disinfected; 

5. the parts of the aircraft which have been occupied by the sick or which 
are regarded as liable to have been infected shall be disinfected; 

6. when the drinking water on board is considered suspect, it shall be 
disinfected and, if practicable, emptied out and replaced, after the disinfec- 
tion of the container, by wholesome water. 

_ In countries in which investigation for detection of carriers of the cholera 
vibrio is prescribed for the inhabitants, persons arriving by aircraft who wish 
to remain in the country shall submit to the obligations imposed on the 
inhabitants under the same circumstances. 
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Art. 32. Persons producing proof that they have been vaccinated against 
cholera within less than 6 months and more than 6 days may be subjected to 
surveillance only. 

Proof shall consist of a written certificate signed by a doctor whose 
signature shall be officially authenticated; or, failing such authentication, the 
certificate shall be countersigned by either (a) the medical officer attached to 
a Sanitary aerodrome or (b) a person, other than the person performing the 
vaccination, who is authorized to witness an application for a passport under 
the regulations of the country. 


Art. 33. The unloading from aircraft of the following fresh foods may 
be prohibited: Fish, shellfish, fruit, and vegetables coming from a local area 
infected with cholera. 


C. Exanthematous Typhus 


Art. 34. A. If there has not been a case of typhus on board, no sani- 
tary measure may be carried out save those prescribed in article 52 of the 
present convention, for persons who have within 12 days left a local area 
where exanthematous typhus is epidemic. 

B. The following measures are applicable if there is a case of ex- 
anthematous typhus on board: 

1. medical inspection ; 

2. the sick shall be immediately disembarked, isolated, and deloused; 

3. any person suspected of harboring lice or having been exposed to in- 
fection shall also be deloused and may be subjected to surveillance for a 
period not exceeding 12 days, reckoned from the date of delousing; 

4. linen, personal effects, and other articles which the sanitary authority 
considers to be infected shall be disinsectized: 

5. the parts of the aircraft which have been occupied by persons suffer- 
ing from typhus and which the sanitary authority considers to be infected 
shall be disinsectized. 


D. Smallpox 


Art. 35. <A. If there has not been a case of smallpox on board, no 
sanitary measure may be carried out save in the case of persons who have 
within 14 days left a local area where smallpox is epidemic and who, in the 
opinion of the sanitary authority, are not sufficiently immunized. Such 
persons may be subjected, without prejudice to the terms of article 52, to 
vaccination, or to surveillance, or to vaccination followed by surveillance, 
the period of which shall not exceed 14 days from the date of arrival of the 
aircraft. 

B. The following measures are applicable if there is a case of smallpox 
on board: 


1. medical inspection ; 

2. the sick shall be immediately disembarked and isolated ; 
_ _ 3. other persons who there is reason to believe have been exposed to 
infection and who, in the opinion of the sanitary authority, are not sufficiently 
immunized, may be subjected to the measures provided in paragraph (A) of 
this article; 

4. linen, personal effects, and other articles which the sanitary authority 
considers to have been recently infected shall be disinfected; 

5. the parts of the aircraft which have been occupied by persons suffer- 
ing from smallpox and which the sanitary authority considers to be infected 


shall be disinfected. 

For the purposes of this article, persons shall be considered immune 
(a) if they can produce proof of a previous attack of smallpox or if they 
have been vaccinated within less than 3 years and more than 12 days, or (b) 
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if they show local signs of early reaction attesting an adequate immunity. 
Apart from cases where these signs are present, proof shall be afforded by a 
written certificate of a doctor, authenticated in the manner prescribed in the 
second paragraph of article 32. 


Chapter II. Measures Applicable in Case of Yellow Fever 
Sec. I. General Provisions. 


Art. 36. In territories where endemicity of yellow fever is suspected, 
the High Contracting Parties shall take the necessary steps to ascertain 
whether yellow fever exists in their territory in a form which, though not 
clinically recognizable, might be revealed by biological examination. 


Art. 37. Independently of the notification of the cases of and circum- 
stances relating to recognized cases of yellow fever, as laid down in articles 
1, 2, 3, 4, 5, and 8 of the international sanitary convention of June 21, 1926, 
each High Contracting Party undertakes to notify immediately to the other 
High Contracting Parties and at the same time to the Office International 
d’Hygiéne Publique (either directly or indirectly through the regional bureaus 
with which it has made agreements for this purpose) the discovery in its 
territory of the actual existence of yellow fever in the above-mentioned form. 


Sec. Il. Provisions Concerning Regions in Which Yellow 
Fever Is Discovered or Exists in the Endemic Form. 


Art. 38. Notwithstanding article 4 of the present convention and subject 
to the terms of article 46 hereafter, every aerodrome which receives aircraft 
to which article 1, I, second paragraph, applies and which is situated in a 
region, that is to say, a part of a territory, in which yellow fever exists in a 
form clinically or biologically recognizable, shall become a sanitary aerodrome 
as defined in the present convention and, in addition, shall be: 


(a) situated at an adequate distance from the nearest inhabited center ; 


(b) provided with arrangements for a water supply completely protected 
against mosquitoes, and kept as free as possible from mosquitoes by sys- 
tematic measures for the suppression of breeding places and the destruction 
of the insects in all stages of development; 

(c) provided with mosquito-proofed dwellings for the crews of the air- 
craft and for the staff of the aerodrome; 

(d) provided with mosquito-proofed dwelling in which passengers can 
be accommodated or hospitalized when it is necessary to apply the measures 
specified in articles 42 and 44 below. 


Art. 39, If, in the region where yellow fever has occurred or exists in 
an endemic form, there is not already an aerodrome fulfilling the conditions 
specified in the preceding article, all aerial navigation from this region to 
any other territory shall be suspended until such an aerodrome has been 
established. 


Art. 40. Every aerodrome established and equipped in accordance with 
the provisions of article 38 above shall be called an “anti-amaril aerodrome” 
and shall be deemed to be a separate local area. The creation of such an 
aerodrome shall be notified, by the High Contracting Party in whose territory 
it is situated, to the other High Contracting Parties and either to the Office 
International d’Hygiéne Publique or to the International Commission for 
Air Navigation, under the conditions laid down in article 7. Consequent 
on this notification, the declaration of the presence of yellow fever in an 
adjacent town or village or in another local area shall not apply to the aero- 
drome, and the aerodrome shall not be declared infected unless yellow fever 
occurs among the persons residing therein. 


_Art. 41, If an “anti-amaril aerodrome” becomes an infected local area, 
aerial navigation from that aerodrome to any other territory shall be discon- 
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tinued until all measures have been taken to free it from infection and all 
risk of the spread of the yellow fever has ceased. 


Art. 42. Where the “anti-amaril aerodrome” is not infected, but yellow 
fever exists in the region, the following measures shall be taken on the de- 
parture, or, in any event, as late as possible before the departure of an 
aircraft: 

_ 1. Inspection of the aircraft and cargo to insure that they do not con- 
tain mosquitoes and, if necessary, disinsectization. A record of this inspec- 
tion and any action taken shall be entered in the journey logbook; 

2. Medical inspection of passengers and crew; those who are suspected 
to be suffering from yellow fever or in whose case it has been duly estab- 
lished that they have been exposed to the infection of yellow fever shall be 
required to remain under observation either within the precincts of the aero- 
drome or elsewhere, under conditions approved by the sanitary authority, until 
6 days have elapsed since the last day on which they were exposed to in- 
fection ; 

3. The names of the passengers and crew shall be entered in the journey 
logbook, together with the relevant information with regard to their ex- 
posure to infection and the period and conditions of observation which they 
have undergone prior to departure. 


Art. 43. Aircraft in transit, not coming from a region in which yellow 
fever exists and landing for the purpose of taking in supplies in an “anti- 
amaril aerodrome” shall be exempt from the prescribed sanitary measures on 
leaving that aerodrome. In the further course of the voyage, they shall not 
be subject to the provisions of this chapter, provided that the fact that they 
have called at an “anti-amaril aerodrome” for the sole purpose of taking in 
supplies is entered in the journey logbook. 


Art. 44. Aircraft to which article 1, 1, second paragraph, of the present 
convention applies, flying between two regions where yellow fever exists, 
must depart from and land at an “anti-amaril aerodrome” in these regions. 
Passengers, crew, and cargo shall not be disembarked or embarked except 
at an “anti-amaryl aerodrome.” 

During the voyage between these aerodromes, aircraft may land for the 
purpose of taking in supplies in any aerodrome not situated within a region 
where yellow fever exists. 

The measures to be taken on arrival at the “anti-amaril aerodrome” are 
the following : 

1. Inspection of the aircraft and cargo to insure that they do not con- 
tain mosquitoes and, if necessary, disinsectization ; 


2. Medical examination of passengers and crew, to ascertain that they 
are free from symptoms of yellow fever. 

If a person is suspected to be suffering from yellow fever, or if it has 
not been established to the satisfaction of the sanitary authority of the aero- 
drome of arrival that a person has completed a period of 6 days since 
possible exposure to infection, he may be subjected to observation, either 
within the precincts of the aerodrome or elsewhere, under conditions approved 
by the sanitary authority, for a period not exceeding 6 days, reckoned from 
the last day on which that person could have been infected. 


Art. 45. Aircraft having departed from an “anti-amaril aerodrome” in a 
region where yellow fever exists and arriving at a region where yellow fever 
does not exist shall be subject to the provisions of sections III and IV below. 


Art. 46. For the purposes of local aerial navigation, nothing in this 
section shall be deemed to prevent the governments of neighboring territories 
in which yellow fever is found or exists endemically from establishing or 
employing, by mutual agreement, aerodromes which are not anti-amaril 
aerodromes,” for the needs of aerial navigation exclusively between these 
territories. 
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Sec. Ill. Provisions in Respect of Territories or Regions in 
Which Yellow Fever Does Not Exist, But in Which There May 
Be Conditions Which Permit of Its Development. 


Art. 47. In territories or regions where yellow fever does not exist, but 
where there may be conditions which permit of its development, the meas- 
ures which may be taken on the arrival of an aircraft at a sanitary aerodrome 
are the following: 

1. Inspection of aircraft and cargo to insure that they do not contain 
mosquitoes and, if necessary, disinsectization ; 

2. Medical examination of passengers and crew to ascertain that they 
are free from symptoms of yellow fever. 

If a person is suspected to be suffering from yellow fever, or if it has 
not been established, to the satisfaction of the sanitary authority of the aero- 
drome, that a person has completed a period of 6 days since possible ex- 
posure to infection, he may be subjected to observation either within the 
precincts of the aerodrome or elsewhere, under conditions approved by the 
sanitary authority, for a period not exceeding 6 days, reckoned from the last 
day on which that person could have been infected. 


Art. 48. The High Contracting Parties undertake, save in exceptional 
circumstances which will require to be justified, not to invoke sanitary rea- 
sons for prohibiting the landing in the territories referred to in article 47 of 
aircraft coming from regions where yellow fever exists, provided that the 
provisions of section II of this chapter, particularly those concerning the 
measures to be taken on departure, are observed there. 


Art. 49. Nevertheless, the High Contracting Parties may designate par- 
ticular sanitary aerodromes as those at which aircraft from territories where 
yellow fever exists shall land for the purpose of disembarking passengers, 
crew, or cargo. 

Sec. IV. Provisions in Respect of Territories or Regions 

Where the Conditions Do Not Permit of the Development of Yel- 

low Fever. 


Art. 50. In territories or regions where the conditions do not permit of 
the development of yellow fever, aircraft coming from regions where yellow 
fever exists may land on any sanitary or authorized aerodrome. 


Art. 51. The measures to be taken on arrival are the following: 

1. Inspection of the aircraft and cargo to insure that they do not con- 
tain mosquitoes and, if necessary, disinsectization ; 

2. Medical inspection of passengers and crew. 


Chapter III. General Previsions 


Art. 52. Persons who arrive in aircratt in the territory of any High 
Contracting Party, and who have been exposed to risk of infection by one of 
the diseases referred to in article 18 of the present convention and who are 
within the period of incubation, may, subject to the provisions of chapter II 
of this part, be subjected to surveillance until the termination of that period. 

In the case of cholera and smallpox, the provisions of articles 32 and 35, 
relating to immunized persons, equally apply to action under this article. 


Art. 53. Persons who, on their arrival at an aerodrome, are considered, 
under the terms of this part, liable to surveillance up to the expiration of the 
period of incubation of the disease, may nevertheless continue the voyage, on 
condition that the fact is notified to the authorities of subsequent landing 
places and of the place of arrival, either by means of an entry in the journey 
logbook as prescribed in article 9 of the present convention, or by some other 
method sufficient to secure that they can be subjected to medical inspection 
in any subsequent aerodromes on the route. 





INTERNATIONAL REGULATION 409 


Persons who are liable to observation under the terms of articles 26, 44 
(fourth paragraph), and 47 (second paragraph) of this convention, shall 
not be authorized until the expiration of the period of incubation to continue 
their voyage except, in the case of diseases other than yellow fever, with the 
approval of the sanitary authorities of the place of their destination. 


Art. 54. In applying sanitary measures to an aircraft coming from an 
infected local area, the sanitary authority of each aerodrome shall, to the 
greatest possible extent, take into account all measures which have already 
been applied on the aircraft, in another sanitary aerodrome abroad or in the 
same country, and which are duly noted in the journey logbook referred to in 
article 9 of the present convention. 

Aircraft coming from an infected “local area” which have already been 
subjected to satisfactory sanitary measures shall not be subjected to these 
measures a second time on arrival at another aerodrome, whether the latter 
belongs to the same country or not, provided that no subsequent incident has 
occurred which calls for the application of the sanitary measures in question 
and that the aircraft has not called at an infected aerodrome except to take 
in fuel. 


Art. 55. The aerodrome authority applying sanitary measures shall, 
whenever requested, furnish free of charge to the commander of the aircraft 
or any other interested person a certificate specifying the nature of the 
measures, the methods employed, the parts of the aircraft treated, and the 
reason why the measures have been applied. 

The authority shall also issue, on demand and without charge, to pas- 
sengers arriving by an aircraft in which a case of one of the infectious dis- 
eases referred to in article 18 has occurred, a certificate showing the date of 
their arrival and the measures to which they and their luggage have been 
subjected. 


Art. 56. Save as expressly provided in the present convention, aircraft 
shall not be detained for sanitary reasons. 

If an aircraft has been occupied by a person suffering from plague, 
cholera, yellow fever, exanthematous typhus, or smallpox, its detention shall 
be limited to the period strictly necessary for it to undergo the prophylactic 
measures applicable to the aircraft in the case of each disease referred to in 
the present convention. 


Art. 57. Subject to the provisions of chapter II of the present conven- 
tion and particularly those of article 47, any aircraft which does not wish to 
submit to the measures prescribed by the aerodrome authority, in virtue of 
the provisions of the present convention, is at liberty to continue its voyage. 
It may not, however, land in another aerodrome of the same country, except 
for purposes of taking in supplies. 

An aircraft shall be permitted to land goods on condition that it is 
isolated and that the goods are subjected, if necessary, to the measures laid 
down in article 10 of the present convention. 

Aircraft shall also be permitted to disembark passengers at their request, 
on the condition that such passengers submit to the measures prescribed by 
the sanitary authority. 

Aircraft may also take in fuel, replacements, food, and water while re- 
maining in isolation. 


IV.—FINAL PROVISIONS 


Art. 58. Any two or more High Contracting Parties have the right to 
conclude between themselves, on the basis of the principles of the present con- 
vention, special agreements relating to particular points concerning aerial 
sanitary measures, notably as regards the application within their territories 
of chapter II of part III 

These agreements, as well as those referred to in article 46, shall be 
notified, as soon as they come into force, either to the Office International 
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d’Hygiéne Publique, or to the International Commission for Air Navigation, 
under the conditions laid down in article 7. 


Art. 59. The High Contracting Parties agree to seek the opinion of the 
Permanent Committee of the Office International d’Hygiéne Publique, before 
having recourse to any other procedure, should any disagreement arise be- 
tween them as to the interpretation of the present convention. 


Art. 60. Without prejudice to the provisions of the last paragraph of 
article 12, the High Contracting Parties undertake to apply the same tariff 
of charges to the aircraft of other High Contracting Parties as they apply to 
their own national aircraft for sanitary operations in their aerodromes. 

This tariff shall be as moderate as possible and shall be notified either to 
the Office International d’Hygiéne Publique or to the International Com- 
mission for Air Navigation, under the conditions laid down in article 7. 


Art. 61. Any High Contracting Party which desires to introduce modi- 
fications in the present convention shall communicate its proposals to the 
Government of the Netherlands. The latter will inform the Office Inter- 
national d’Hygiéne Publique, which, if it thinks fit, will prepare a protocol 
amending the convention and will transmit it to the Government of the 
Netherlands. 

The Government of the Netherlands will submit, by dated circular letter, 
the text of the said protocol to the Governments of the other High Contract- 
ing Parties, asking them if they accept the proposed modifications. The 
accession of a High Contracting Party to these modifications will result 
either from explicit approval given to the Government of the Netherlands or 
from the fact that it refrains from notifying the latter of any objections 
within 12 months from the date of the circular letter above referred to. 

When the number of expressed or tacit accessions represents at least 
two-thirds of the governments of the High Contracting Parties, the Govern- 
ment of the Netherlands will certify the fact by means of a procés-verbal 
which it will communicate to the Office International d’Hygiéne Publique 
and to the governments of all the High Contracting Parties. The protocol 
will enter into force between the High Contracting Parties mentioned in the 
said procés-verbal, after a period of 6 months from the date of the procés- 
verbal. The present convention will continue to be applied without modifica- 
tion by the other High Contracting Parties until such time as they shall have 
acceded to the protocol. 


_ Arr. 62. The present convention shall bear today’s date and may be 
signed within 1 year from this date. 


Art. 63. The present convention shall be ratified and the ratifications 
_ be deposited with the Government of the Netherlands as soon as pos- 
sible, 

As soon as 10 ratifications have been deposited, the Government of the 
Netherlands will draw up a procés-verbal and transmit copies of the proces- 
verbal to the Governments of the High Contracting Parties and to the Office 
International d’Hygiéne Publique. This convention shall come into force on 
the one hundred and twentieth day after the date of the said procés-verbal. 

Each subsequent deposit of ratification will be notified by a procés-verbal 
prepared and communicated according to the procedure indicated above. 
This convention shall come into force in regard to each of the High Con- 
tracting Parties on the one hundred and twentieth day following the date of 
the procés-verbal attesting the deposit of its ratification. 


Art. 64. Countries which have not signed the present convention shall 
be allowed to accede to it at any time after the date of the procés-verbal 
recording the deposit of the first 10 ratifications. 

Each accession shall be effected by a notification through the diplomatic 
channel addressed to the Government of the Netherlands. The latter will 
deposit the document of accession in its archives and will forthwith inform 
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the governments of all the countries participating in the convention, as well 
as the Office International d’Hygiéne Publique, informing them at the same 
time of the date of the deposit of the accession. Each accession shall come 
into force on the one hundred and twentieth day from that date. 


Art. 65. Any High Contracting party may declare, at the time of his 
signature, ratification, or accession, that its acceptance of this convention 
does not bind any or all of its colonies, protectorates, territories beyond the 
sea, or territories under its suzerainty or mandate. In that event the present 
convention shall not apply to any territories named in such declaration. 

Any High Contracting Party may give notice to the Government of the 
Netherlands at any subsequent date that it desires that the present conven- 
tion shall apply to any or all of its territories which have been made the 
subject of a declaration under the preceding paragraph. In that case, the 
convention shall apply to all the territories named in such notice, on the 
one hundred and twentieth day from the date of the deposit of the notifica- 
tion in the archives of the Government of the Netherlands. 

Any High Contracting Party may likewise declare, at any time after the 
expiration of the period mentioned in article 66, that it desires that the 
present convention shall cease to apply to any or all of its colonies, pro- 
tectorates, territories beyond the sea, or territories under its suzerainty or 
mandate. The convention shall in that case cease to apply to the territories 
named in such declaration 1 year after the date of deposit of this declaration 
in the archives of the Government of the Netherlands. 

The Government of the Netherlands will inform the governments of all 
countries participating in the present convention, as well as the Office Inter- 
national d’Hygiéne Publique, of the notifications and declarations made in 
pursuance of the above provisions, informing them at the same time of the 
date of their deposit in its archives. 


Art. 66. The government of each country participating in the present 
convention may, at any time after the convention has been in force for that 


country for 5 years, denounce it by notification in writing addressed to the 
Government of the Netherlands through the diplomatic channel. The latter 
will deposit the act of denunciation in its archives; it will forthwith inform 
the governments of all the countries participating in the convention, as well 
as the Office International d’Hygiéne Publique, and will at the same time 
notify them of the date of such deposit; each denunciation will come into 
force 1 year after that date. 


Art. 67. The signature of the present convention shall not be accom- 
panied by any reservation which has not previously been approved by the 
High Contracting Parties who are already signatories. Moreover, ratifica- 
tions or accessions cannot be accepted if they are accompanied by reservations 
which have not previously been approved by all the countries participating 
in the convention. 

In virtue of which the respective plenipotentiaries have signed the present 
convention. 

Done at The Hague, April 12, 1933, in a single original copy, which shall 
remain deposited in the archives of the Government of the Netherlands and 
of which certified true copies shall be sent through diplomatic channels to 
each of the High Contracting Parties. 


For the Union of South Africa: 
A. J. BosMAN 


For Germany: 
JuLIUs GRAF VON ZECH-BURKERSRODA 


For the United States of America: 

(1) With reference to article 61 no amendments to the convention will 
he binding on the Government of the United States of America or territory 
subject to its jurisdiction unless such amendments be accepted by the Gov- 
ernment of the United States of America. 
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(2) The Government of the United States of America reserves the right 
to decide whether, from the standpoint of the measures to be applied, a for- 
eign district is to be considered as infected, and to decide what requirements 
shall be applied under special circumstances to aircraft and personnel arriv- 
ing at an aerodrome in the United States of America or territory subject to 
its jurisdiction. 

GRENVILLE T. EMMET 


For Australia: 
In signing the present convention in respect of the Commonwealth of 
Australia I declare that my signature is subject to the following reservations: 


“His Majesty’s Government in the Commonwealth of Australia reserves the 
right to accept only those certificates which are signed by a recognized official 
of the Public Health Service of the country concerned, and which carry within 
the text of the certificate an intimation of the office occupied by the person 
signing the certificate, if the circumstances appear to be such that certificates 
delivered under the conditions laid down in article 32 of the convention do not 
provide all the necessary guarantees.” 


In accordance with the provisions of article 65, I further declare that the 
acceptance of the convention does not bind the territories of Papua and 
Norfolk Island or the Mandated Territories of New Guinea and Nauru. 

HUBERT MONTGOMERY 
For Austria: 

GEoRG ALEXICH 
For Belgium: 

CH. MASKENS 
For Egypt: 

HaFEz AFIFI 
For Spain: 

J. G6ME2 OCERIN 
For France: 

VITROLLES 
For Morocco: 

VITROLLES 
For Tunisia: 

VITROLLES 
For Syria: 

VITROLLES 


For the Lebanon: 
VITROLLES 


For Great Britain and Northern Ireland, as well as all parts of the British 
Empire not separate members of the League of Nations: 

In accordance with the provisions of paragraph 1 of article 65 of the 
convention I hereby declare that my signature does not include Newfoundland 
or any British colony or protectorate or any mandated territory in respect of 
which the mandate is exercised by His Majesty’s Government in the United 
Kingdom.5 

Ovo RussELL 
For Greece: 

TRIANTAFYLLAKOS 


For the Free State of Ireland: 
O'KELLY DE GALLAGH 


For Italy: 
FRANCESCO MARIA TALIANI 


5. See 7 JOURNAL oF AIR LAW 272 (1936). 
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For Monaco: 
HEnrI E. Rey 


For New Zealand: 
Ovo RUSSELL 

For the Netherlands: 
excepting the Netherland East Indies, Surinam, and Curagao: 
BEELAERTS VAN BLOKLAND 


For Poland: 


W. BaBINSKI 
For Rumania: 
Gr. BILCIURESCO 


For Sweden: 
ADLERCREUTZ 


INTERNATIONAL SANITARY CONVENTION: 
PAPUA, NORFOLK, AND NEW GUINEA® 


The American Chargé d’Affaires ad interim at The Hague transmitted 
to the Secretary of State with a despatch dated April 16, 1936, a copy of a 
note which the Legation had received from the Netherland Foreign Office 
requesting that the Department be notified of the desire of the Government 
of Australia to render applicable to the territories of Papua and Norfolk 
Island and to the mandated territory of New Guinea the international sanitary 
convention for air navigation signed at The Hague April 12, 1933. 

The desire of Australia to render the convention applicable to the terri- 
tories of Papua and Norfolk Island and to the mandated territory of New 
Guinea was notified to the Netherland Government by a letter dated March 27, 
1936. The notification was deposited March 31, 1936, the day of its receipt, 
in the archives of the Government of the Netherlands. 





6. From Department of State Treaty Information, Bulletin No. 80, p. 11 
(May $1, 1936). 
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COMMENTS AND OPINIONS 


Negligence—Res ipsa loquitur—Injuries From Failure of Parachute to 
Open.—[IIllinois] Plaintiff, an experienced parachute jumper, leaped from 
a plane at a height of 2,500 feet. He carried two parachutes which had 
been packed by defendant’s licensed “rigger.” Both parachutes failed to 
open properly, and the plaintiff suffered injuries from the fall. In his com- 
plaint he alleged that the defendant was negligent in not properly preparing, 
folding and packing the parachute. The jury awarded him $5,000 and costs. 
Held: There was sufficient evidence to support the allegations in the com- 
plaint and the verdict for the plaintiff was proper. Jack Cope v. Air Asso- 
ciates Inc., 283 Ill. App. 40 (1935). 

The court summarily refused to apply the doctrine of res ipsa loquitur, 
saying that it had no application where there is evidence of specific neg- 
ligence. This statement is based upon the decision in O’Rourke v. Marshall 
Field and Co.2 In that case the plaintiff, a child of six years, was injured 
in falling from a toy horse in the defendant’s playroom. There was evi- 
dence that the handle on the horse was loose, and the court said that where 
specific negligence is shown, the doctrine of res ipsa loquitur does not apply. 
The Illinois court has defined the doctrine in Feldman v. Chicago Ry. Co.8 
to be: where a thing which has caused injury is shown to be under the 
management of the party charged with negligence, and the accident is such 
that in the ordinary course of events it would not have happened if those 
who had the management had used proper care, the accident itself affords 
reasonable evidence, in the absence of explanation, that it arose from want 
of proper care by the party charged. The doctrine thus becomes a rule of 
evidence which places the burden of explaining on the defendant after the 
plaintiff has stated facts within the rule. 

In the present case the doctrine would be applicable but for the limita- 
tion placed upon it by the O’Rourke case, for the defendant had exclusive 
control over the preparation of the parachute (as required by the rules of 
the Bureau of Air Commerce of the United States Department of Commerce 
which are in force in Illinoist), and it would undoubtedly have opened if it 
had been properly folded and packed. Had the plaintiff failed to substantiate 
his allegations of negligence with the proper evidence the doctrine might 
still be invoked to allow him recovery, for the court has held that an un- 
successful attempt by the plaintiff to make out a case of specific negligence 
does not prevent his relying on the doctrine when the case is within the 
rule.5 





Aggest dismissed by Supreme Court. See Chicago Herald & Examiner, 


307 ah us. 138 Be am 625 (1923). 

289 Ill. 124 N 334 (1919). See also Brison v. St. Louis Transfer 

Cons 156 Til. poke et (1910); Chicago Union Traction Co. v. Giese, 229 Ill. 260, 
82 0N. BE. 232 (1907); Bolienback v. Bloomenthal, 341 Ill. 539, 173 N. E. 670 
( 

4. Aeronautics Bulletin Nv. 7-D, Dept. of Commerce, Air Commerce Regu- 


lations, Parachute Supplement. 
Galena ¢€ Chicago R. R. Co. v. Yarwood, 17 Ill. 509 (1856); North 
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In the instant case one would hardly criticize the result, but the court 
seems to have disposed of a serious matter with extreme lightness; there is 
no mention of any specific negligence of the defendant unless the broad 
statement that the parachute was improperly prepared, folded and packed 
satisfies that requirement. Inasmuch as the number of cases in the field 
of aviation is rapidly increasing, it is fortunate that the court has not com- 
pletely closed the door for the use of the doctrine of res ipsa loquitur in 
this type of case. Thus, even under the instant decision, if one is injured 
because of a faulty parachute, and is unable to show a specific act of negligence, 
the doctrine may be invoked. However, it is regrettable that the court did 
not take a definite stand in a positive manner and show what is necessary for 
the application of the rule, as did the California court in Parker v. James 
E. Granger, Inc.® 

Joun McNerney.’ 


Negligence—Air Carriers—Death of Passenger in an Air Line Aircraft. 
—[New York] Gentlemen of the Jury:1 A young man named Harry 
Pinsley was killed in an airplane accident near Liberty, Sullivan County, 
in this State, on June 9, 1934. He was at that time, as I recall the testi- 
mony, twenty-six years of age, and had an expectancy of 38.11 years of 
life according to Mortality Tables. Subsequent to his death Mr. Goodheart, 
the plaintiff in this action, obtained letters of administration upon his estate, 
and brings this action against the defendant, the American Airlines, Inc., to 
recover damages for the death of this young man which, he says, was 
caused by the negligence of the defendant. It appears that on the day 
in question this young man became a passenger on one of the airplanes 
owned and operated by the defendant. He boarded the plane over at New- 
ark, New Jersey, and the plane left the airport about 4:03 that afternoon, 
that is, three minutes after 4:00 o’clock. It was heard from again some 
little distance north, or northwest of Newburgh, one-half hour later, at 
4:33, and it was not heard of again until the airplane was found with its 
nose imbedded in the side of a mountain 200 feet below the top, and the 
trees along the side of the mountain and below the mountain for some dis- 
tance with the tops, parts of them, cut off, parts of the wings of the air- 
plane on the trees and the dead bodies of the occupants of the plane found. 
There were four passengers on the plane, of which the plaintiff’s intestate 
was one, two pilots, that is, the regular pilot and a co-pilot, and a stewardess. 
All seven were killed in this accident. The defendant says it was not neg- 
ligent, that it used the care that was required by law, and that it did every- 
thing that human foresight and ingenuity could have foreseen under the 
circumstances of the case. 

The mere fact that this young man was killed in the accident does not 
entitle the plaintiff to a verdict at your hands. The young man’s representa- 





Chicago St. R. R. Co. v. Cotton, 140 Ill. 486, 29 N. E. 899 (1892); Chicago City 
R. R. Co. v. Carroll, 206 Ill. 318, 68 N. E. 1089 (1903). 

6. 90 Cal. 475, 52 P. (2d) 226 (1935), Comment (1936) 7 JouRNAL oF 
AIR Law 283. 

7. Student, Northwestern University School of Law. 

1. The following charge to the jury was made April 29, 1936, by Dodd, J., 
in the case of Goodheart v. American Airlines, Inc., before the Superior Court 
of New York, Nassau County. Copy of the charge to the jury furnished through 
the courtesy of Pruitt and Grealis, Attorneys, of Chicago. 
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tive here must prove by a fair preponderance of the believable evidence in 
the case that his death was caused by the negligence of the defendant, and 
that he himself was free from contributory negligence. All we know about 
the case is that the young man boarded the plane on the afternoon in ques- 
tion and that he was killed about an hour or so later. The defendant says 
that it did everything that prudence and caution could have suggested to 
prevent such an accident as this. It appears that the plaintiff was bound 
for Buffalo, and that the direct route usually taken by these planes to that 
point was by way of Scranton and Elmira, and then across to Buffalo. But 
they had received weather reports that day; they were accustomed 
to receive weather reports from time to time throughout the day, 
and the officers of the company and the pilot had a conference before the 
plane started and it was decided that because ‘of weather conditions re- 
ported to the officers of the company, or those in charge of the management 
of this service, weather conditions were not to their liking, and they decided 
to take what was known as the alternate route. That route was up over 
the Hudson River to a point about twenty miles south of Albany, and then 
to take a westerly course to their destination, stopping at the City of Syracuse 
for fueling. They told us what inspections were made of these planes, what 
the laws of the United States provided for inspection, and what the rules of 
the company provided, and they say that this plane was inspected early that 
morning and its equipment was found to be in good condition; that before 
the pilot boarded the plane he himself looked over the plane, made an exam- 
ination of the instruments, of all of the equipment, the motor and instru- 
ments that have been described here, and all this was done before going; 
that he had the weather reports and he had a map with him to show the 


route, and that everything that they could have done was done under the 
circumstances. 


What happened after he reported back to the port at Newark we do not 
know. All we do know is that at 4:33 that afternoon he reported by air 
where he was, and the next thing he was to have reported again at 5:03 or 
5:00 o’clock sometime, then every half hour, I think the testimony is, his 
position and what conditions were. They heard nothing from him at 5:00 
or 5:30 or 6:00, and at 7:00 o’clock they became alarmed, sent a message 
to the general manager of the concern who was in Washington, and a search 
was started for this plane, and it was finally found on the 11th at the place 
that we have heard. 

The defendant in this case was a common carrier of passengers, and it 
owed to this plaintiff’s intestate, this young man who was killed, the highest 
degree of care. It was not the insurer of the safety of the passengers, but it 
owed to them the highest degree of care, care in the selection of the airplane 
itself, care in its proper equipment, care in the selection of the pilot who was 
to operate it, and care to see that the motor and all of the working parts 
of the airplane were in a proper and safe condition. 

In this case we do not know what occurred, except that we do know that 
the plane was destroyed and this plaintiff was killed. We have proof of an 
accident resulting in the death of the plaintiff’s intestate. Where in such a 
case the accident cannot reasonably be accounted for except on a basis of 
negligence, the defendant is called upon to explain the accident, and in the 
absence of an explanation consistent with the exercise of due care the jury 
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may find the defendant negligent. It may find a verdict in favor of the 
plaintiff. It does not, however, relieve the plaintiff of the burden of proving 
negligence. That burden remains upon the plaintiff throughout the case 
and does not shift, and he must prove this by a fair preponderance of the 
evidence. Has the defendant overcome the presumption of negligence which 
resulted from the occurrence of the accident? If it has, then you cannot 
find the defendant negligent, you must find it free from negligence and your 
verdict will be for the defendant, but if it has not overcome that presump- 
tion then you may find a verdict in favor of the plaintiff. 

Was the plaintiff’s intestate free from contributory negligence? Did he 
do everything that a reasonably prudent person could have done under the 
circumstances? We do not know what happened in the airplane, and I do 
not think that the defendant in this case urges the question of contributory 
negligence, so it is not necessary for you to consider that, but you will 
consider, gentlemen, whether or not the defendant was negligent under the 
rules that I have laid down for your guidance. If you find the defendant 
negligent, then your verdict of course must be for the plaintiff. 

We have here, as I said, a young man twenty-six years of age, with 
an expectancy of 38.11 years. He left him surviving a father, whose age 
was fifty-eight. The father had an expectancy of 15.39 years. His mother 
was forty-eight years of age, and she had an expectancy of 22.36 years. 
What was the value of the life to those whom this young man left behind 
him? It is a cold-blooded way to consider matters, but we have nothing else 
that we can do. We cannot restore the life of the young man to his parents, 
to his sister and brothers, and the only other thing that is left for us, if his 
death was caused by the negligence of the defendant, is to award to those 
who are left behind damages that they sustain by reason of his death. 
Hence comes the question what in dollars and cents was his life worth to 
his father, mother, brothers and sisters at the date of his death? There is 
testimony here that after having been graduated from law school he never 
practiced his profession, but he did go to work for a music concern, and 
you heard the testimony as to what his duties were and as to his compensa- 
tion. The plaintiff in this case, the administrator of the estate of the young 
man says that he was in the employ of their company from 1932; that that 
year he received in salary and bonus $3,825; in the year 1933 he received 
in salary and bonus $8,500. In 1934 he was paid a salary of $400 a month. 
His death occurred that year and he received no bonus, and all he received 
from them during that time was the $400 a month. His father says that 
he made allowances to him, sent him money every month and he told us 
what it was. All of these things you will take into consideration, gentlemen, 
if you find that the plaintiff is entitled to damages. 

Come right down to the old question, what in dollars and cents was his 
life worth to his next of kin on the day of his death? That is for you 
to say from all of the evidence in the case. 

You are the sole judges of the facts both on the question of negligence 
and the question of damages, if you get to that point. You are not bound 
by any statement of facts made by counsel or by myself, unless that state- 
ment of fact agrees entirely with your recollection of the testimony given 
by the witnesses on the stand. The duty and responsibility of determining 
where the truth lies is upon you, not upon counsel or upon myself. That 
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is your part of this trial. The law you must take from me as I have given 
it to you. That does not mean that I cannot commit error, make a mistake, 
I am not infallible, it does not mean anything of the sort, but it means 
just this, that if this case goes to an Appellate Court for review that Court 
will assume, as it has the right to assume, that the jury followed the in- 
structions of the Judge and determined for themselves, from the evidence in 
the case, what are the facts, and to the facts as they found them to be applied 
the law as given to them by him. So you see, if you do not follow my in- 
structions you may do great and irreparable injury to either of the parties 
to this litigation. 

This is a Court of Justice. You and I are here to do exact justice, so 
far as it is humanly possible to do it between the plaintiff on the one side 
and the defendant on the other. Into our deliberations must enter no con- 
sideration of sympathy, of charity, of bias or of prejudice, nor is this a place 
for generosity. We have no right to be generous with other people’s money, 
but we must be just. If this man’s death was caused by the negligence 
of the defendant then we must award to his next of kin damages that are 
fair and reasonable under all the circumstances of the case. And it is for you 
to decide if you find that the defendant was negligent what lump sum will 
compensate his next of kin for his death. 

The fact that I am giving this case to you must not create in your mind 
any idea that I have an opinion as to the facts in this case. It does not mean 
that at all. It means that in my judgment there is a question of fact here 
which must be passed upon by you gentlemen of the jury. I have no opinion 
as to the facts. If I had and you knew what it was, it would be your solemn 
duty to disregard that entirely, because the duty and responsibility of deter- 
mining the facts is upon you. The same is true as to the rule of damages. 
The fact that I have charged you on the subject of damages means just this, 
that if you find the plaintiff was entitled to damages that is the rule you 
must follow in fixing your award. 

Mr. UterHart: I ask your Honor to charge the jury that the rule of 
the highest degree of care extends to all the employees of the defendant, 
who were connected with this flight including Holbrook and the co-pilot. 

Tue Court: Yes. If you so find that this accident was caused by the 
negligence of any agent or servant of the defendant, then your verdict must 
be for the plaintiff. 

Mr. Loper: May I call the Court’s attention to the fact I believe in 
this case there are only two next of kin, that is, father and mother. 

Tue Court: Father and mother. 

Mr. Loper: You mentioned brother and sister. 

Tue Court: I meant father and mother. Of course, we do not know 
how long this man may have lived, he may have turned out to be the finest 
son in the world, he may have turned out to be otherwise, we do not know. 
The best we can do is use our own judgment in fixing the amount of dam- 
ages, if we find the plaintiff is entitled to them. 

Mr. Urernart: I would ask your Honor to charge more specifically on 
the question of contributory negligence. 

Tue Courr: I think that has been withdrawn from the case entirely. 
There is no claim of contributory negligence in this case? 
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Mr. Lover: We have no proof of it. 
Tue Court: Take the case and do justice between the parties. 


Verdict 


Tue ForEMAN: The jury say they find the defendant not guilty. 

Tue CiLerK: You say you find a verdict in favor of the defendant? 

Mr. Lover: I presume the verdict should be rendered as a verdict in 
favor of the defendant. 

Tue Court: It is a defendant’s verdict. 

Mr. UTerHArT: I ask that the jury be polled. 

Mr. UterHart: I move to set aside the verdict upon the ground it is 
against the law, against the evidence, against the weight thereof, and upon 
all other grounds set forth in Section 549 of the Civil Practice Act. 

THE Court: Decision is reserved. 


DIGESTS 


Air Exhibitions—Personal Injuries—Conspiracy to Commit Illegal 
Act by Members of State Fair Board—Violation of State Air Traffic 
Rules.—[Iowa] In the conduct of the Iowa State Fair held over a 7 day 
period in August of 1930, as one of the attractions and entertainments, the 
State Fair Board entered into a contract with the Curtiss-Wright Exhibition 
Corporation for aerial exhibition programs to be presented before the grand- 
stand. On August 28th in pursuance of the terms of the contract, the em- 
ployees of the Curtiss-Wright Company were stunting three planes over the 
fairgrounds at an alleged height of less than 500 feet and within 300 feet 
of each other, in violation of Sec. 8338-c7 and Sec. 8338-c8 of the Iowa 
statutes. Two of said airplanes collided and one crashed, striking several 
guests in the crowd below and fatally injuring the plaintiff’s decedent, Ver- 
non F. De Votie. The fact situation in this case came before the same court 
in the case of De Votie v. Iowa State Fair Board (216 Iowa 281). It was 
there held that the Iowa State Fair Board, being an arm of the State, was 
not suable. Plaintiff then filed an amended and substituted petition, alleging 
generally the same facts, and claiming that the defendants, as individual 
members of the State Fair Board, were guilty of conspiracy to do an illegal 
act and were therefore liable personally to respond in damages. Defendant’s 
motion to strike the amended and substituted petition was sustained, where- 
upon plaintiff excepted and appealed. Held: on appeal affirmed. Since the 
State in its sovereign capacity was conducting the state fair, and since the 
statutes (dealing with minimum altitudes and acrobatic flying, and commonly 
considered a part of the state air traffic rules) which are made the basis 
of the charge of conspiracy to do illegal acts do not expressly or by clear 
intent apply to the State, then such statutory provisions are not applicable to 
the State, and it cannot be said therefore that the State was a party to or 
engaged in an illegal or unlawful act. Nor are the defendants as individual 
members of the State Fair Board liable. The Fair Board being an agency 
of the State, the members of the Board, while in the discharge of their duties 
as such members, stand in the place of the State, and their action is the 
action of the State. Plaintiff's amended and substituted petition and amend- 
ment therefore did not show a cause of action against the defendant Board 
or against them as individuals. R. G. De Votie, Administrator of the Estate 
of Vernon F. De Votie, Deceased v. Charles E. Cameron, et al., — Iowa —, 
265 N. W. 637. (Decided March 10, 1936, Supreme Court of Iowa.) 


Constitutional Law—Application of Federal Air Traffic Rules.—[Fed- 
eral] Per Curiam. The appeal from a decision of the Supreme Court o 
California herein is dismissed for the want of jurisdiction. Section 237 (a), 
Judicial Code, as amended by the Act of February 13, 1925 (43 Stat. 936, 
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937). Treating the papers whereon the appeal was allowed as a petition 
for a writ of certiorari, Section 237 (c), Judicial Code, as amended (43 
Stat. 936, 938), certiorari is denied. Thomas J. Parker, Adm. v. James 
Granger, Inc., and Tanner Motor Livery, 56 Sup. Ct. 958. (Decided June 1, 
1936, United States Supreme Court). For a prior account of the issues in- 
volved in this case, see 7 JouRNAL oF Arr Law 275, 283 (1936). 


Insurance—Double Liability—Construction of , "Engaging as a Pas- 
senger or Otherwise in Aeronautic Expeditions” Exclusion Clause.— 
[Federal] Insured held a life insurance policy with defendant in which, for 
a separate premium, defendant agreed to pay double indemnity if death 
resulted solely from bodily injuries caused directly by accidental means 
“and shall not be the result of or be caused directly or indirectly . 
by engaging as a passenger or otherwise in submarine or aeronautic expedi- 
tions.” The death of insured resulted under the following circumstances. 
One Reed, a friend of Day’s, brought a privately owned plane to Denver 
some time before the accident. The plane was airworthy but neither it nor 
Reed was licensed to carry passengers for hire. The exact status of the 
pilot is not shown, although it appears that he had had some fifty hours 
of flying experience. Reed took the insured up as a guest for a pleasure 
flight over the airport and the outskirts of Denver one day when weather 
conditions were favorable. The pilot made a simple loop and the plane 
straightened out, then went into a spin and crashed, killing the insured. 
The question in the case is whether or not those circumstances constituted 
an aeronautic expedition to relieve the defendant from liability for the death 
of insured. In the trial court judgment was entered for the defendant. 
Held: on appeal, reversed. As words are ordinarily used, a pleasure trip 
over an airport on a pleasant day is not an “expedition.” The mythical 
average man when offered such a policy would not think that an ordinary 
airplane trip was excluded by the formidable words “submarine or aero- 
nautic expeditions.” If it were intended, when the policy was drafted and 
offered for sale, to exclude from coverage every loss resulting from an 
airplane trip or flight, counsel drafting the clause could have found language 
less apt to mislead the buying public. In construing contracts words will be 
given the meaning that common speech imports, and where reasonable men 
might differ, an ambiguous phrase should be resolved in favor of the cus- 
tomer who ‘purchased the policy and not in favor of the company which 
drafted it. Iva A. Day v. The Equitable Life Assurance Society of the 
United States, 83 F. (2d) 147. (U. S. Circuit Court of Appeals, Tenth 
Circuit, decided April 7, 1936). 

For a review of recent cases involving the construction of similar clauses 
see article in this isssue, “Aeronautic Risk Exclusion in Life Insurance Con- 
tracts,” Fred M. Glass, 7 JourNAL oF Air Law 305; 7 JournaL or Air Law 
143 (1936) (note by Fred M. Glass) ; and 6 JOURNAL oF Air Law 626 (1935) 
(note by William G. Karnes). 


Negligence—Alleged Violation of Air Commerce Regulations Govern- 
ing Use of Dual Controls in Airplane—Contributory Negligence—Res Ipsa 
Loquitur.—[South Dakota] Action was brought by plaintiff as adminis- 
tratrix of the estate of her deceased husband, Clarence Budgett, for the 
— of damages resulting from the death of said decedent, claimed 
to have been caused by the negligence of defendant in the operation of an 
airplane in which decedent was riding. Defendant was engaged in the busi- 
ness of selling airplanes, and for the purpose of demonstrating them to 
prospective customers employed a licensed pilot, who was also in general 
charge of defendant’s airport. On March 31, 1931, said Clarence Budgett 
and one Philip W. Schmidt, both licensed pilots themselves, went to said 
airport as prospective buyers of an airplane and made arrangements for the 
demonstration of a certain airplane, a “Travelair OX5,” having two cock- 
pits equipped with dual controls, the front cockpit ‘accommodating two 
passengers and the rear cockpit one. Budgett and his companion occupied 
the front cockpit and defendant’s pilot in control occupied the rear. The 
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controls in both cockpits were hooked up but the passengers, being licensed 
pilots, undoubtedly understood the danger of interfering with the dual 
controls. Shortly after the take-off and two or three turns about the field, 
the plane stalled and crashed, the two passengers being killed almost in- 
stantly, although the pilot was not seriously injured. 

Plaintiff introduced in evidence Aeronautics Bulletin No. 7 containing 
the following air commerce regulation: “Supplies and equipment . . . (B) 
in licensed aircraft the controls shall be so constructed or arranged as to 
prevent passenger or cargo from interfering with the course of flight of the 
aircraft”; and she claimed that in using the ship with the dual controls 
hooked up while the plane was being used for demonstration purposes, the 
defendant violated the federal rule set out and was therefore negligent, 
and that such negligence was the proximate cause of the accident. Plaintift 
also invoked the doctrine of res ipsa loquitur. Defendant claimed that the 
passengers, being experienced pilots, were contributorily negligent in riding 
in the cockpit with the dual controls hooked up. The case was tried to a jury 
and at the close of the evidence defendant moved for a directed verdict, 
which motion was denied. The jury returned a verdict for the plaintiff. 
Defendant then made a motion for judgment non obstante veredicto, which 
was granted. Held: on appeal, affirmed. Plaintiff failed to sustain the burden 
of proof necessary for recovery. The Court found it unnecessary to deter- 
mine which, if either of the parties was negligent, because, however negligent 
decedent and his companion may have been in riding in the cockpit with 
the dual controls hooked up, it is not shown that such negligence con- 
tributed in any way or to any extent to the accident. They may have inter- 
fered with the controls, but there is no evidence to show that they did so. 
On the other hand the pilot may have been negligent, but the doctrine of 
res tpsa loquitur cannot be applied because there is not more probability 
that the accident was caused by negligence on the part of the defendant than 
on the part of decedent or his companion. Kathryn Budgett, as Adminis- 
tratrix of the Estate of Clarence Budgett v. Soo Sky Ways, Inc., a Corpora- 
tion, — S. D. —, 266 N. W. 253. (South Dakota Supreme Court, decided 
March 30, 1936). 


Negligence—Evidence—Death of Mechanic from Blow of Propeller 
Blade.—[New Jersey] Plaintiff’s intestate, Vernie E. Moon, met his death 
while engaged in the act of aiding the defendant Donald Lewis to start the 
motor of an aeroplane. Moon was an employee at the airport where the 
accident occurred, and it was part of his duty to aid the flyers in starting 
the motors of the various airplanes. The defendant, Donald Lewis, a student 
flyer, was sitting in the pilot’s seat in the cockpit of his father’s (the de- 
fendant Nathan E. Lewis) airplane awaiting the arrival of the flying instruc- 
tor, and in the meantime, endeavoring in cooperation with Moon, who was 
on the ground in front of the airplane, to start the motor so as to warm 
it up, and while they were thus engaged the propellor of the airplane struck 
Moon on the head causing his death. Suit was brought by the plaintiff 
widow to recover damages, she, as administratrix ad prosequendum of de- 
cedent’s estate, alleging that his death was caused by the negligent starting 
of the propellor blade by the defendant Donald Lewis. 

The charge of negligence against the defendant Donald Lewis was that 
on two occasions he and Moon acting in concert attempted to start the motor 
by the “compression” method and this having failed, Moon thereupon de- 
termined to resort to the “contact” method and that while he had given 
Lewis the signal for the “contact” method, which required Moon to reach up 
and take hold of the propeller blade, and while he was in the act of doing so, 
Lewis instead of following the signal, negligently, and while Moon was in 
a position of danger, resorted again without warning to the “compression” 
method and succeeded in starting the motor causing the propeller to turn 
and strike Moon as he was reaching for it. Plaintiff’s only witness, a stu- 
dent mechanic at the airport, signed a written statement previous to the 
trial which, if allowed in evidence, would have substantiated the allegations 
of the complaint. Unfortunately for the plaintiff, the witness contradicted 
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this statement at the trial and the court refused to admit it in evidence. 
There was no other testimony from which the jury could find or infer 
negligence. Judgment of nonsuit was entered in favor of the defendants 
in the Union Circuit of the Supreme Court. Held: on appeal, affirmed. A 
written statement by a witness, which he contradicted at the trial, cannot be 
used as evidence of negligence ; it can be used only to neutralize the effect 
of the testimony of the witness at the trial. Therefore even assuming, with- 
out deciding, that it was error to refuse to admit the statement in evidence, 
yet it was harmless error and not sufficient grounds for reversal. Mary C 
Moon, Admrx. ad prosequendum, Estate of Vernie E. Moon v. Nathan E. 
Lewis, — N. J. —, 235 C. C. H. 1211. (New Jersey Court of Errors and 
Appeals, decided May 14, 1936). 
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THE AIRCRAFT YEARBOOK FOR 1936 (Eighteenth Annual Edi- 
tion). Editor, Howard Mingos. Published by the Aeronautical Cham- 
ber of Commerce of America, Inc. New York, 1936. Pp. viii, 526. 


The eighteenth annual edition of the Yearbook maintains the standing 
of this publication as the best single comprehensive reference showing the 
full sweep of aeronautical progress in the United States. The factual in- 
formation is accurate and exhaustive, making the yearbook an invaluable 
library addition; it is presented concisely and is well and profusely illus- 
trated, making it interesting reading as well. The activities during the past 
year in the field of state and federal regulation and promotion are well 
summarized in the chapters on “Governmental Activities,” “State Aviation 
Activities” and “Laws and Regulations.” In addition the texts of two im- 
portant pieces of federal legislation, the Wilcox Air Defense Law of 1935, 
and the Air Mail Act of 1934 as amended in 1935 are published in full in 


the appendix. 
LorRAINE ARNOLD. 


LA RESPONSABILITE ENVERS LES TIERS DANS LA NAVIGA- 
TION AERIENNE: Dommages 4a la surface. By Lisa Brunschwik. 
Paris: Les Editions Internationales, 1935. Pp. 260. 


Two noteworthy steps toward unification of private air law have thus 
far been consummated. One, the Warsaw Convention, has to do with air 
carriers’ liability toward passengers and shippers of goods. The second, 
the Rome Convention, treats of the liability of aircraft operators as to per- 
sons and things on the ground. While both limit their application to inter- 
national flights, they must be recognized as an impetus toward voluntary 
unification of national law in their respective fields. 

Mlle. Brunschwik has contributed a meritorious exposition to the second 
of the above mentioned subjects. She has in clear, logical form set forth, 
first, the common law and statute law of most of the principal countries 
pertaining to her subject matter, following this, in a second section, with an 
analysis of the Convention for Unification of Rules Relating to Damages 
Caused by Aircraft to Third Parties on the Surface. 

The first section of this work places the greatest emphasis on the pres- 
ent law of France and is valuable in itself as a source for a better under- 
standing of such concepts in the French law of responsabilité objective, force 
majeure, cas fortuit in their applications to air law. Her treatment of the 
laws of other countries, while not so detailed by far, does serve to illustrate 
the main differences between them. With the laws of the United States, 
Mile. Brunschwik evidently found some difficulty. For example, on the 
question who is the proper party defendant, the owner, proprietor, or pos- 
sessor of the aircraft, she embraces in her discussion of foreign laws a list 
of countries sufficiently large to include the remotely significant Siam, but 
has no word of comment for U. S. law. This is understandable to a certain 
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extent in view of the confused picture that a stranger must see in forty- 
eight different systems of law in one country. 

The author of this treatise feels that liability toward third parties on 
the surface is as important as the carriers’ liability toward passengers. 
(Page 162.) This is questionable. The crash of a transport liner in a Kansas 
corn field may give rise to a dozen independent suits by individual passengers 
or their representatives. The injury to the corn field could be compensated by 
paying for the value of the grain destroyed—in how many cases would this 
amount to more than a hundred dollars? In part, the author recognizes 
this: 

“Not all aviation accidents cause damage on the surface, and such 
damage, when it does occur, is often of unequal importance. . 
But it is necessary to consider the exceptional catastrophies; the seri- 
ousness of their consequences compensate meagerly for their rarity.” 
(Page 8.) 


But, far from minimizing the importance of this work, the reviewer 
appraises it as a notable step toward the better understanding of a problem 
which, as is true of most problems, can never be solved by a single stroke. 
The light that is thrown on the matter by different minds in different parts 
of the world is assurance that the future approach will at least be intelligent. 

Georce R. SuLtivan.* 


INTERNATIONAL ORGANIZATION IN EUROPEAN AIR TRANS- 
PORT. By Lawrence C. Tombs. New York: Morningside Heights, 
Columbia University Press, 1936. Pp. x, 219. 


The foreword written by Professor Joseph C. Chamberlain of Columbia 
University reads as follows: 


“At a period when the difficulty of securing united political action among 
the states which form the society of nations is so apparent, it is encouraging 
to realize that progress is being made in the organization of the international 
society to permit its individual members to carry on their business. The 
international society is organized into sovereign states, but those states have 
recognized, particularly in the field of international transportation, that they 
must act in the interests of the world society if they are to serve best the 
interests of their own nationals who form part of that society. This is 
notably true with such organizations as the Universal Postal Union, the 
International Railway Union and many others; and Dr. Tombs has in the 
present volume brought out the complexities under which, in this new 
method of transportation by air, the international society is endeav oring to 
organize. His study shows clearly the strong nationalist temper of the 
individual states but it also indicates how that temper has been curbed to 
meet the urgent needs of the international society. 

“The book shows clearly the danger of war as the principal deterrent 
factor to a reasonable organization of air transport on the European con- 
tinent, but the extent to which that organization has been accomplished in 
the troubled years since the Great War is an earnest of the power of the 
demand on the part of the people on that continent for a better ordering 
of their relationships on a continent-wide basis. 

“Dr. Tombs is peculiarly competent to present the picture of the inter- 
national organization of the air, because of his long experience as a member 
of the Communications and Transit Section of the League of Nations and 





* Of the Illinois Bar. 
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his wide acquaintanceship with the men who are chiefly responsible for the 
progress which has been made.” 

The purpose of the book as stated by the author in his introduction is 
“not to support the idea of the internationalization of civil aviation, or any 
other policy. It is rather to indicate what are the existing elements of inter- 
national organization in European air transport, how such elements have 
come about in the face of national reactions, and what is their real 
significance.” 

With the increasing importance of, and interest in, trans-Atlantic and 
trans-Pacific air transport activities, any book making a worthwhile con- 
tribution to the fields of international public and private air law will be most 
genuinely welcomed. Since Professor Colegrove’s monograph, “International 
Control of Aviation,” (1930) to the present date, no attempt has seriously 
been made to develop the international aviation situation. While the present 
book does not tell as complete a story as that related by Professor Colegrove, 
and at times seems to miss the real point, nevertheless it should prove very 
helpful to obtain an understanding of the lacework of over-lapping organ- 
izations now concerned with the future development of international flying. 

Two introductory factual chapters set forth the historical development 
up to and since the war and explain the general organization of the various 
international air services. Chapters III, IV, and V deal with the subject 
of international public air law and discuss the CINA Convention of 1919, 
the CINA Commission, and the bi-lateral agreements relating to air naviga- 
tion which have been entered into. Chapter VI is devoted to international 
private air law and particularly to the program of the CITEJA and the 
conventions which have been added by the various international confer- 
ences on private air law. Chapter VII details the functions and activities 
of the other aviation bodies whose activities either (a) are confined solely 
to aviation questions or (b) are occupied with aviation matters only inci- 
dentally to their other functions. The final chapter explains the general 
relation of the League of Nations to international air navigation. 

It is not difficult to believe that one of the purposes of the author is to 
stimulate a new American interest in an active participation in the work of 
the CINA. The author’s personal interest in the work of the International 
Air Navigation Commission thus has led him to point to the comparatively 
greater concern, on the part of the member states, for the activities of CINA 
than in that of the CITEJA, as in footnote 7 at page 127. He should be 
reminded possibly that the CITEJA activities are primarily confined to draft- 
ing proposed conventions and that the member states have been very greatly 
interested in participating in those international conferences in which action 
on the proposed drafts has been taken. 

The bibliography is not nearly as complete as it could have been to 
afford the greatest usefulness to the American reader. However, the re- 
viewer realizes that this monograph probably does not attempt more than 
a summary picture of the international situation as it now exists and has 
found it desirable to present such a view to the American reader in rather 


bold strokes. 
Frev D. Faca, Jr. 
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